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N this book Mr. Kardashian, who is a commercial 

banker, gives specific information on how to or- 
ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, still have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 


The author has been studying this problem for a 
long time. Not only has he had a great deal of per- 
sonal experience in this type of work but has dis- 
cussed the problems involved with many of the most 
successful specialists in this field. 
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An Examination of the Negotiability 
Concept of the Uniform Commercial 


Code 


Herbert L. Sherman, Jr.* and John M. Feeney, Jr.t 


Reprinted with the permission of the editors of the Washington University Law Quarterly 


INTRODUCTION 


A hasty glance through the index of legal periodicals 
quickly discloses the generous number of articles that have been 
written on the general subject of the proposed Uniform Com- 
mercial Code. Although some have become dated by the fre- 
quent revisions of the Code, the great majority are still valid. 
Generally speaking, most of the published articles have treated 
specific divisions and sections of the Code, or have examined the 
high points throughout the entire Code. Invariably they com- 
pare the Code with all the leading uniform acts now in exist- 
ence. 


The aim of this undertaking, however, is to examine the im- 
pact, if any, that the new Uniform Commercial Code may have 
on our concept of negotiability as it has evolved to the present 
time. Analysis will be confined to this one broad topic, but our 
considerations are not limited to one section of the Code. Al- 
though analytical thought about the negotiability concept has 
been applied to its many segments, which we call rules, appar- 
ently nothing has been written on the Code that has emphasized 
the expansion of the concept itself which is now possible. 

* peteeet: Peteon of Law, University of Pittsburgh. 
+ Third Year Law Student, University of Pittsburgh. 
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The inspiration for this article stems from the ostensibly in- 
nocent words “within this article” found in Section 3-104 of the 
Uniform Commercial Code.’ It is contended that these words 
could completely change the historical policy of the courts and 
launch us into an entirely new era for the negotiability concept. 
‘A full understanding of this position can only be gained by an 
inquiry into the historical development of negotiability. 


HistoricaL BAcKGROUND 


Roughly speaking, the law merchant had its most unfettered 
and spontaneous growth from the time of the Norman Con- 
quest until the decline of the staple system during the sixteenth 
century.” During these four or five hundred years, the law 
merchant was a separate body of law that developed solely from 
the custom and practice of merchants and was administered by 
merchants. This development reached its peak with the estab- 
lishment of the staple courts in 1858 by the Statute of Staples.® 
By resort to these courts the merchants were able to receive 
justice based on their own business customs without hazarding 
the procedural rigidity of the common law courts. The concept 
of negotiability became highly developed during this period, as 
did the law of assignments. The staple courts followed the 
policy of allowing the merchants to develop, through custom, 
new types of instruments and to make alteration in the existing 
ones as they became necessary. 

The decline of the staple courts was paralleled by an as- 
sumption by the common law courts of jurisdiction over mer- 
cantile disputes. At first these courts were willing to listen to 
evidence as to the nature of the law merchant. Their generos- 
1 Untrorm CoMMERCIAL Cope, § 3-104 (1952). All future references will be to this draft. 
It might be noted that this is the final draft; in this form it has already been introduced 
before several state legislatures. 

The first part of Section 3-104 is as follows: “(1) Any writing to be a negotiable instru- 
ment within this Article must. ...” Thereafter, the well-known formal requisites of 
negotiable paper are set forth. 


2 Brannan & Cuaree, THe Necoriaste InstruMENtTs Law, 2-19 (7th ed., Beutel 1948.) 


8 This was the most important commercial law enacted in medieval England. The courts 
set up by the statute had jurisdiction over all things concerning staple commodities. 
This jurisdiction extended over contracts, torts and crimes. The courts were presided 
over by the mayors of the staple cities, who were required to be learned in the law mer- 
chant. The important thing to remember is that these courts were in no way connected 
with the common law system. Id. at 12. 





THE BANKING LAW JOURNAL 155 


ity, however, soon faded; they began to speak in terms of the 
law merchant’s being part of the common law, and they started 
to enunciate their own ideas of what the law merchant had been. 
This resulted in a repudiation of a sizable portion of the law 
merchant. Open contempt for commercial practices reached 
its height when Lord Holt held that promissory notes were 
non-negotiable in the celebrated English case of Clerke v. 
Martin.* This and similar decisions set the negotiability con- 
cept back nearly 300 years. The plight of the merchant re- 
mained acute until the fortunate appointment to the bench of 
Lord Mansfield, the father of our modern commercial law. 
Commencing with his famous decision in Miller v. Race,’ he be- 
gan to formulate the law merchant as we know it today, which 
was ultimately codified by the English Bills of Exchange Act.° 
Except, however, for the friendly hand extended by Mansfield, 
the attitude of the judiciary, when confronted with business 
needs in this regard, has often reflected a lack of sympathy. 


In the United States, the law of negotiable instruments re- 
mained largely uncodified until the cure-all philosophy of codi- 
fication swept this country during the latter part of the last cen- 
tury. This development, that was fostered by David Dudly 
Field, the great codifier, and the jurists of the analytical school, 
finally resulted in the enactment of the Uniform Negotiable 
Instrument Law as we know it today. 

This brief outline demonstrates that the concept of negotia- 
bility has been growing and changing ever since the Jews began 
to circulate starrs’ soon after the Norman Conquest. Has this 
evolution reached the end of the line? Has the concept of nego- 
tiable instruments reached a point where there is nothing left to 


42 Ld. Raym, 757, 91 Eng. Rep. 6 (K.B. 1702). The unfortunate result in this case 
led to the enactment of the Statute of Anne, 8 & 4 Anne, c. 9 (1704). This act estab- 
lished the negotiability of promissory notes and codified that part of the law merchant. 
51 Burr. 452, 2 Keny. 189, 97 Eng. Rep. 398 (K.B. 1758) (holding that ownership 
of a negotiable instrument may be acquired through a thief). 
6 45 & 46 Vicr., c. 61 (1882), drafted by Judge Chalmers in 1881. 
7 This was probably the earliest type of negotiable paper known to Anglo-Saxon juris- 
prudence. Its purpose was to be a written evidence of a debt, such type of transaction 
being peculiar to the Jews because their religious beliefs did not prevent the charging of 
interest as did the Christian religion. 

An adequate bibliography of this period may be found in Brannan & CuHarFes, op. cit, 
supra note 2, at 8-9. 
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be desired? It does not seem that an affirmative answer would 
be any more appropriate now than it was during the eighteenth 
century when progress in this respect was momentarily halted.° 


In spite of this obvious truism, however, the over-all attitude 
of the courts has been one of opposition to any change insti- 
gated by the commercial world. Similar resistance by the legis- 
latures has likewise been evident.° 

Whenever this resistance has weakened and the existing law 
has been changed, it usually became crystallized as of the date 
of the change, and the process started all over again. No affirm- 
ative policy has ever been followed whereby the necessary flexi- 
bility was provided which would permit desirable changes. 

Perhaps the outstanding example of crystallization of exist- 
ing law is the Negotiable Instruments Law itself. Section 1 of 
this Act states emphatically that, “[a]n instrument to be nego- 
tiable must conform to the following requirements.”*° [Italics 
supplied.] Thus, the formal requisites of negotiability became 
frozen as of the time a state adopted the Negotiable Instru- 
ments Law; and the development of any new type of nego- 
tiable instrument was stymied. 

A partial explanation of the broad, sweeping, all-inclusive 
language of Section 1 of the Negotiable Instruments Law may 
be found in the historical background of the Act. J. J. Craw- 
ford of New York relied heavily on the existing California 
Civil Code™ in drafting the proposed Negotiable Instruments 
Law.” The California Code also set out stiff requirements for 
negotiability; in fact, the similarity of the mandatory wording 
of the two acts is striking. The most important reasons which 
have been advanced that prompted this complete coverage are 
twofold: first, the California Code was spreading in popularity 


8 See Clerke v. Martin, 2 Ld. Raym, 757, 92 Eng. Rep. 6 (K.B. 1702). 

® For an excellent discussion of the problem, see Devlin, The Relation Between Com- 
mercial Law and Commercial Practice, 14 Mop. L. Rev. 249 (1951). 

10 Then follows a listing of the formal requisites for negotiable instruments. The next 
nine sections elaborate on and attempt to provide guide-posts for the proper construc- 
tion of Section 1. 

11Jt might be noted that the California Civil Code was drafted by David Dudly 
Field, who was referred to earlier in this article as the leading exponent of codification 
during the latter part of the 19th century. 

12 BrannAN & CHAFEE, op. cit. supra note 2, at 76-78. 
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so that the uniform law had to be more than a mere narrow 
rival; and second, the conflicting welter of statutes dealing with 
negotiable paper in the various states had to be repealed in toto. 
Partial repeal would probably have resulted in even greater 
confusion than existed previously. 


CONSEQUENCES OF THE “Must ConrormM” Po.Licy OF THE 
NEGOTIABLE INSTRUMENTS LAW 


Legal history is filled with the conflict between those who 
favor certainty and those who favor flexibility. The Nego- 
tiable Instruments Law is an extreme example of the desire for 
certainty. While the result of certainty may have been achieved 
for the aforementioned practical purposes, there is little doubt 
that the expedience of the moment had unfortunate conse- 
quences. 


The stereotyping effect of codification was exhibited in the 
well-known case of Manhattan Co. v. Morgan.” That case con- 
cerned the negotiability of interim receipts. The receipts did not 
call for payment of “‘a sum certain in money’* but were pay- 
able to bearer in Belgian bonds “‘when, as, and if” issued. The 
receipts had been stolen, and, therefore, the crucial question 
was whether the receipts were negotiable and enforceable by a 
good faith purchaser. Considerable evidence was introduced to 
prove that these instruments had, by virtue of custom and us- 
age, long enjoyed the status of negotiable instruments. The 
court held that the receipts failed to meet the compulsory re- 
quirements of the Negotiable Instruments Law. ‘They were 
not payable in money, nor payable at a time certain. While 
paying deference to the argument that permitting the business 
world to create new methods and instruments would result in 
social gain, Justice Cardozo said in the course of the opinion: 


. .. [T}he law merchant is without capacity to make instruments 
negotiable against the express prohibition of a statute, which says 
that they are not negotiable.’ 


13 242 N.Y. 38, 150 N.E. 594 (1926). A number of other decisions might be cited, such 
as Millard v. Green, 94 Conn. 597, 110 Atl. 177 (1920). 


14 NeGcoTIABLE InstRUMENTS Law § 1 (2). 
15 Manhattan Co. v. Morgan, 242 N.Y. 38, 48, 150 N.E. 594, 597 (1926). 
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The New York Court of Appeals did recognize the pos- 
sibility of negotiability by contract or by estoppel. In view, 
however, of some collateral statements made by the same court, 
this avenue of escape from the rigid requirements of the Ne- 
gotiable Instruments Law would not seem to hold much prom- 
ise for New York litigants. In Enoch v. Brandon” the bonds 
involved contained a provision that “‘the bonds are to be 
treated as negotiable and all persons are invited by the com- 
pany to act accordingly.’”’ Nevertheless, by way of dictum, 
the court said, “[b]ut no such statement will make negotiable 
a bond not in the form provided for by our statute.’** Also, in 
Manhattan Co. v. Morgan, the court asserted that negotiability 
by contract or estoppel would not arise merely by virtue of the 
fact that the document called for payment to bearer.* There- 
fore, the chance of bringing a case within the suggested excep- 
tion would appear to be small indeed. 

Another, and far more common class of instruments that 
are clearly not negotiable within the purview of the Negotiable 
Instruments Law, because they do not call for payment in 
money, has been stamped with the attributes of negotiability 
as the result of the enactment of other statutes. Bills of lading 
and warehouse receipts, entitling the holder to delivery of spe- 
cific goods, were not considered negotiable instruments under 
the common law view. Such documents of title, even where 
the words “order or bearer” were used, were considered to be 
mere symbols of the goods. As to a bill of lading, the Supreme 
Court of the United States said: 

... True, it is a symbol of ownership of the goods covered by it,— 
a representative of those goods. But if the goods themselves be lost or 
stolen, no sale of them by the finder or thief, though to a bona fide 
purchaser for value, will divest the ownership of the person who lost 
them or from whom they were stolen. Why then should the sale of 
the symbol or mere representative of the goods have such an effect?1® 

The adoption of the Negotiable Instruments Law by a 
given jurisdiction then gave rise to the possible argument that 


16 249 N.Y. 268, 164 N.E. 45 (1998). 

17 Jd. at 266, 164 N_E. at 46. 

18 See 242 N. Y. 38, 50, 150 N.E. 954, 598 (1926). 
19 Shaw v. R.R., 101 U.S. 557, 564 (1879). 
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a bill of lading could not even become negotiable by develop- 
ment of the common law, because of the exclusive wording of 
the statute. Such a result would have been very undesirable 
in view of the customary treatment of order bills by business- 
men as negotiable. A number of other statutes, however, came 
into vogue shortly thereafter which quite generally made the 
above argument academic. The Sales Act and Warehouse 
Receipts Act recognized negotiable documents of title, although 
these two statutes only partially adopted the mercantile view, 
wherein the purchaser of a negotiable document of title may 
obtain more rights than could a purchaser of the goods them- 
selves. The Bills of Lading Act espoused the full mercantile 
view at the outset. Subsequent amendments to the Sales Act 
and Warehouse Receipts Act were recommended by the Com- 
missioners on Uniform State Laws to make the provisions on 
negotiability harmonious with the Bills of Lading Act.” 

To the list of instruments not accorded negotiable status by 
the Negotiable Instruments Law must be added the share 
certificate and the equipment trust certificate. The former has 
been given treatment similar to that of a negotiable instrument 
by the Uniform Stock Transfer Act, and the latter has been 
marked with most of the features of a negotiable instrument 
by some local statutes.”* In the absence of such statutes it may 
be forcefully argued that the implication of the Negotiable 
Instruments Law is that the rights and privileges attendant 
upon the finding of a negotiable instrument should not attach 
to a share certificate or an equipment trust certificate. The 
same contention may be made with respect to any document, 
certificate, or receipt which is not controlled by some other 
statute and under which the obligor has not unconditionally 
committed himself to the payment of money. In order to reach 
what the courts have thought desirable results, resort has been 
had to the weasel words “quasi-negotiable.”*’ But if this is a 
proper approach, why not apply the term to any instrument 


20Unirorm Sates Act §§ 32, 88 (Commissioner’s Notes); Unirornm WAREHOUSE 
Receipts Acr §§ 40, 47 (Commissioner’s Notes). 

21 F.g., Pa. Strat. ANN. tit. 56, §§ 511-518 (1930). 

22 See Millard v. Green, 94 Conn. 597, 110 Atl. 177 (1920). 
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which fails to qualify under the Negotiable Instruments Law 
but with respect to which there is evidence of usage that it is 
treated as negotiable? Obviously this would lead to clear cir- 
cumvention of the opening sentence of the Negotiable Instru- 
ments Law and should not be countenanced under any fair 
principle of statutory construction. The Uniform Commercial 
Code, therefore, comes as a welcome relief to this dilemma. 


Unirorm CoMMERCIAL CODE 


The problem of negotiability has not been dealt with in one 
separate article in the Uniform Commercial Code. In fact, Ar- 
ticle 8 on commercial paper, which deals with ordinary commer- 
cial instruments such as checks, drafts, and promissory notes, 
specifically excludes money, documents of title, and investment 
securities from the scope of its coverage.” 


Commercial Paper 


It is the Code’s new and basic approach that sparks the 
feeling that the legislative policy is about to change. Upon en- 
actment of the Code it will be possible to have negotiable in- 
struments that do not fall within this or any other statute gov- 
erning negotiable paper.” 

Article 3 specifically controls only those instruments men- 
tioned previously. The article, at least for present purposes, 
is tailor-made for these instruments. No longer will it be neces- 
sary to push the law of negotiable paper all out of shape in 
order to hold bonds, securities, etc., negotiable. 

The comment to Section 3-104 states that an instrument 
may not be made negotiable within this article by contract or 
conduct. The tenor of the comment seems to rule out even the 
possibility of negotiability by estoppel. Estoppel may, how- 


23 Unrrorm CommerciAL Cope § 3-108 (1). 
24 Untrorm CommenrciaL Cope § 8-104, comment 1: 

. Even if retention of the old statutes is regarded in any state as important, 
amendment of this section may not be necessary, since ‘within this article’ in subsection 
(1) leaves open the possibility that some writings may be made negotiable by other 
statutes or by judicial decision. The same is true as to any new type of paper which 
commercial practice may develop in the future. 

Section 1-102 (f) states: “The Comments ... may be consulted in the construction and 
application of this Act but if text and comment conflict, text controls. .. . 
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ever, present a bar to the use of certain defenses which would 
otherwise be available where a non-negotiable instrument is 
involved. 

Article 8 makes a good many changes in the prior law,” 
settles many conflicts in the existing case law that arose under 
the Negotiable Instruments Law,” and in some cases it has 
reverted back to the law merchant.” Admittedly these changes 
have an effect on the broad concept of negotiability, but it is 
felt that they have been amply discussed in other leading 
articles. 


Documents of Title 


The framers of the Uniform Commercial Code have ren- 
dered a further service to the practitioner by the consolidation 
of the law affecting documents of title. So many of the provi- 
sions of the Uniform Bill of Lading, Warehouse Receipts and 
Sales Acts overlap that a merger was almost inevitable. Ar- 
ticle 7 of the Code is intended to replace the first two statutes 
and also Sections 27 to 40 of the Sales Act. It was properly de- 
cided that these sections, relating to documents of title, should 
not be replaced by similar or revised provisions in Article 2 on 
sales, but that the topics which they covered should be consoli- 
dated in one article. 

The specific provisions defining negotiable documents of 
title, however, cannot be accorded the same approbation. Sec- 
tion 7-104 of the Uniform Commercial Code reads as follows: 


(1) A warehouse receipt, bill of lading or other document of title is 
negotiable 
(a) if it provides for delivery to bearer or to the order of a named 
person; or 
(b) where recognized in overseas trade, if it runs to a named 
person or assigns. 


25 E.g., Section 3-206 and Section 8-804 (5) (e) of the Uniform Commercial Code are 
intended to change the result of Gulbranson-Dickinson Co. v. Hopkins, 170 Wis. $26, 175 
N. W. 93 (1919), which held that an indorsee under an indorsement in trust could not 
be a holder in due course and must take the instrument subject to any defenses of equities 
good against his indorser. But cf. Lipshutz v. Philadelphia Savings Fund Society, 107 Pa. 
Super. 481, 164 Atl. 74 (1933). 

26 E.g., Untrorm CommerciaL Cope § 3-105 (When Promise or Order Unconditional). 
27 E.g., Untrorm CommerctaL Cope § 3-406, which adopts the doctrine of Young v. 
Grote, 4 Bing. 253, 180 Eng. Rep. 764 (1827), concerning the negligence of the drawer in 
writing out the check, so that it “contributes” to the alteration. 
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(2) Any other document is non-negotiable. [Emphasis added.] 

This smacks menacingly of the “must conform to the fol- 
lowing requirements” language of the present Negotiable In- 
struments Law. Sub-section (2) is sweeping in its exclusion 
of all other documents from the realm of negotiability. Sup- 
pose that a bill of lading runs to a named person (the magic 
words “order” or “bearer” being omitted), and the issuer 
plainly marks it negotiable. Such a document is a “straight” 
bill, and a subsequent transferee who purchases in good faith 
and for value will not acquire the rights granted to a holder 
who takes upon due negotiations.” That such a result is man- 
datory is made clear by the comment to Section 7-104: “A 
document of title is negotiable only if it satisfies this section.” 
The comment provides no explanation as to why the approach 
tc documents of title is contra to that utilized in Article 3. There 
seems to be no logical reason for the change of heart unless it is 
felt that the present documents of title are sufficient and that 
any gain that might result from allowing innovations would be 
outweighed by the possibility of confusion. It is submitted, 
however, that it is very difficult to prophesy what will be the 
future needs of business. 


Investment Securities 


Bonds, debentures and similar forms of obligations used for 
investment purposes have been segregated and are treated in 
Article 8. Share certificates, equipment trust certificates, and 
interim receipts also fall within the scope of that article which 
will replace the Uniform Stock Transfer Act. At the present 
time bonds are considered as falling within the provisions of 
the Negotiable Instruments Law. In their desire to find a 
number of bond issues negotiable, many courts have strained 
their interpretation of the Negotiable Instruments Law almost 
to the breaking point. In Gerber’s Estate” the pertinent lan- 
guage on the bond read as follows: 

... This bond shall mature and become due on September 1, 1956, 





28 Those rights are enumerated in Section 7-502 of the Uniform Commercial Code. 


° meee Pa. 108, 9 A@d 488 (1989). This case is criticized in 6 U. or Pir. L. Rev. 200 








THE BANKING LAW JOURNAL 163 


except as otherwise provided herein and in the deed of trust securing 
this issue of bonds... . 
. .. This bond is issued and held subject to the terms and condi- 

tions of said deed of trust. . . .°° 

After stating that “whether the bond is negotiable must be 
determined by what it says, and without resort to instruments 
not atatched to it,”** the court went on to hold that the bonds 
were negotiable! Fortunately, under the Uniform Commercial 
Code, the courts will no longer find it necessary to pull and tug 
in order to squeeze bonds under laws designed to deal with 
short-term obligations. The investment securities market, which 
had its most rapid growth after the drafting of the Negotiable 
Instruments Law,” has finally come into its own and has been 
belatedly recognized as deserving separate and unique treat- 
ment in the statutory framework. 


Under the Uniform Commercial Code the negotiability of a 
bond will not be destroyed by reference on the face of it to con- 
ditions stated in the deed of trust. And most defenses which a 
holder in due course of a negotiable instrument would cut off 
will likewise be cut off, under the proposed provisions, by a 
bona fide purchaser for value of a bond.* Still, the conditions 
stated in the deed of trust will be binding on the good faith 
purchaser if they do not materially alter or contradict the lan- 
guage set forth on the bond itself. This compromise between 
the two diametrically opposed poles of the existing law—nego- 
tiability versus non-negotiability—is a happy solution which 
provides for very desirable flexibility. 


Today draftsmen of bonds are subject to two conflicting 
pressures; one favors an instrument which clearly qualifies un- 
der the Negotiable Instrument Law because of the better mar- 
ket, and the other favors the inclusion of numerous conditions 
to protect the issuer’s interest. The latter tends to make the 
instrument non-negotiable. In fact, that is the proper result if 


380 Td. at 122, 9 A2d at 444. 

31 Jbid. 

32 See Cosway, Innovations in Articles Three and Four of the Uniform Commercial 
Code, 16 Law & Contemp. Pros. 284, 286 (1951). 

83 Unrrorm ComMenrciaL Cope § 8-201. 
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the reference on the bond to the other document conditions the 
obligation to pay, as distinguished from a reference of the 
holder to the document to determine the holder’s rights as to 
the security. With the advent of the Uniform Commercial 
Code, draftsmen of bonds will no longer have to worry about 
falling in the pond of non-negotiability while skating close to 
the edge in an attempt to protect the issuer. 


PractTicaAL CONSEQUENCES OF THE NEw Po.icy 

It may well be asked, even in view of the apparent shift in 
policy manifested by Article 3 of the Uniform Commercial 
Code, whether there will be any corresponding practical change. 
Assuming that a businessman is conscious of the legal require- 
ments for an instrument to be negotiable, will he risk the out- 
come of future litigation by deliberately failing to conform to 
such requirements when drafting his instrument or having it 
drafted? Will he do this even if he is familiar with the use of 
such non-conforming instruments in his field? Will the newly 
won freedom of the businessman produce any practical changes, 
or is it merely academic? Of course, even if it is concluded that 
a businessman would not consciously take such risks, the prob- 
lem still remains a real one, i.e., what about the inadvertent 
failure to conform to the requirements where negotiability is 
desired and the instrument later gets into litigation? Here 
the existence of a custom becomes crucial. 


These questions may not appear to be of too much impor- 
tance if we only look at the instruments and documents in 
present use. Such a limited consideration would ignore the 
historical evolution of the negotiability concept. On the other 
hand, the authors do not attempt to fill the role of seers in fore- 
casting the precise types of instruments that may come into 
common use. Yet a look at the historical development of com- 
mercial paper will reveal that the present forms are the prod- 
ucts of timeless evolution—not perceptible while it is going on 
and only fully recognized by belated hindsight. One could un- 
doubtedly discover a good many business practices carried on 
every day that are far out of line with the existing law. They 
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are prevalent because of convenience and expedience. Who 
can say what legal status these practices will attain? It is just 
as impossible to foresee what new instruments will become nec- 
essary, as it would have been for the fifteenth century lawyer 
to visualize our modern concept of a negotiable bill of lading. 

History also reveals the method by which these changes 
have been effected. Businessmen, heedless of the legal yoke 
placed on them by the legislatures and the courts, constantly 
attempt to remedy practical deficiencies in their present meth- 
ods and advise new ways to expedite the conduct of commerce. 
These new techniques are not created with an eye toward the 
refinements of jurisprudence but in spite of them. If the new 
technique proves to be of any real value, it will not be too long 
before it spreads and becomes an established component of cus- 
tom and usage. When and if the instrument gets into litiga- 
tion, it obviously will be of utmost importance to determine 
whether its use is sufficiently widespread as to fall within the 
meaning of the Code. 

In the past these needs of businessmen have not been prop- 
erly recognized by the courts. This sort of judicial approach 
has not only alienated the commercial world but has created 
many awkward situations. Indeed, some have been so awkward 
that they even startled the usually slow-moving legislative 
branch into quick action.** 

It is here that the flexibility permitted by the Code becomes 
most significant. No longer will the courts be bound by rigid 
requirements which admit of no exception. In this sense a new 
era is about to begin upon the acceptance of the Code by the 
legislatures. It will then be possible for the courts to recog- 
nize new devices which have acquired the status of custom and 
usage, arising out of the faster modes of travel and improved 
media of communication. New and presently unknown meth- 
ods of credit financing may reasonably be expected in the years 
to come. Even our most advanced theory of negotiability may 
become antiquated, requiring modifications to adapt itself to 
faster methods of distribution. 


34 See note 4 supra. ® 
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LEGAL RAMIFICATIONS OF THE NEw APPROACH 


Although it is clear that Section 3-104 does permit new 
instruments to be developed despite failure to conform with 
the formal requisites,” the Code leaves open the question of the 
attributes of negotiability which may attach to such instru- 
ments. Of course, evidence of custom and usage must be pro- 
duced to warrant a finding that the instrument is treated as 
negotiable. But then such specific questions may arise as to 
what defenses will be cut off, whether negligence in drafting an 
instrument will preclude the defense of alteration, whether an 
indorsement is essential or whether given marks constitute valid 
indorsements, etc. Answers to this type of question may not 
be provided by the evidence which establishes the general cus- 
tomary treatment of the paper as negotiable. 


Where should the court look for such answers? It is sub- 
mitted that there are at least three main possibilities. First, the 
Uniform Commercial Code could be consulted for guidance. 
Second, the court could examine the law merchant of the juris- 
diction as it stood prior to statutory modification. Third, it 
could construct an entirely new body of case law which would 
be peculiarly adapted to achieve the avowed purpose of the new 
instrument. 


The first suggestion would probably represent the most con- 
venient and effortless choice. The Code is a codification of the 
most advanced equitable rules of negotiability down to the 
present time.** It would provide the court with a ready answer 
to most of the specific questions that may arise. The choice, 
however, presents difficulties. The new instrument probably 
developed beyond the pale of the Uniform Commercial Code 
because of some obnoxious formal requisite set forth in the 
Code. Giving controlling weight to the consequences that at- 
tach to an instrument that conforms to the Code might very 
well defeat the very reason for the existence of the new instru- 
ment. 


85 See text supported by note 18 supra. 


86 See Comment to Section 1-108 of the Uniform Commercial Code for the equitable 
nature of the Code. 
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To support the second alternative which calls for reference 
to the law merchant, it may be argued that such was the legis- 
lative intent when the legislature provided that a negotiable 
instrument may exist beyond the ambit of the Uniform Com- 
mercial Code. Further support for such a position may be 
found under one possible interpretation of Section 1-103 of 
the Code, which states that only those parts of the law mer- 
chant inconsistent with the Code are repealed. But this alter- 
native would be vulnerable to the same objection as the prior 
one, that the then existing law merchant is not geared to the 
function of the new instrument. 

Now let us examine the third possibility in the light of Sec- 
tion 1-103. At first blush it would seem the least likely to suc- 
ceed. Upon close examination, however, it is submitted that it 
would present the most realistic approach. Section 1-103 states: 
“Unless displaced by the particular provisions of this Act, the 
principles of law and equity, including the law merchant... 
shall supplement its provisions.” 

It is believed that the true meaning of this section can only 
be discovered by a close reading of Section 1-102 (1), (2) and 
the appropriate comment.” In order to implement the policy 
of this section, the present law should be examined and those 
segments that have remained valid should be retained, but those 
segments that have become antiquated and outmoded by actual 
commercial practice should be discarded. New rules should 
then be formulated that would be tailor-made to meet the par- 
ticular needs that gave birth to the new instrument. Such ap- 
proach would best fulfill the declared policy of the Code.* 


37 Section 1-102 (2) (b) reads as follows: 
(2) Underlying purposes and policies of this Act are... 

(b) to preserve flexibility in commercial transactions and to encourage continued 
expansion of commercial practices and mechanisms through customs, usage and 
agreement of the parties ... [emphasis added}. 

38 Untrorm CoMMERCIAL Cope § 1-102. 








Director’s Responsibilities 


THOMAS R. FOSTER, Assistant Comptroller, 
First National Bank of Mobile, Alabama 


Reprinted with the permission of the editors of Auditgram 


The director has been highly honored in having been chosen 
for the position in the banking world which he fills. His selec- 
tion marks him as a leader in the business world of his com- 
munity, a man to whom others look for sound advice and whose 
good judgment is recognized. His position, though, is far from 
being a merely honorary or titular one, for it brings with it 
some very serious responsibilities. 

The first duty of bank directors is probably to the depositors 
in his bank, for without deposits there could be no bank. These 
people look to him to see that the bank is a sound financial in- 
stitution, a safe depositary for their funds. 

His second duty is to his fellow-stockholders, who look to 
him not only for the soundness of their bank, but also for its 
efficient and profitable management. 

Third, is his duty to the whole community which the bank 
serves. If the bank were to fail, there is no way of measuring 
the harm that might be done, not only to its depositors and 
stockholders, but to neighboring banks as well. 

The responsibility of the director is recognized in statutory 
and in common law. Before he is allowed to assume office, he 
is required to take an oath to diligently and honestly perform 
his duties and to not knowingly violate or permit to be violated 
any provisions of the banking law of the government which 
has chartered his bank. 

Because the statutory law affecting the duties and responsi- 
bilities of directors differs in state and national banks I will 
make no effort to discuss it. My discussion of the common law 
principles relating to bank directors’ duties will be limited to a 
summary of them made by U. S. District Judge Finkelnburg 
in the Rankin v. Cooper case: 
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“1. Directors are charged with the duty of reasonable super- 
vision over the affairs of the bank. It is their duty to use 
ordinary diligence in ascertaining the condition of its business, 
and to exercise reasonable control and supervision over its 
affairs. 


“2. They are not insurers or guarantors of the fidelity and 
proper conduct of the executive officers of the bank, and they 
are not responsible for losses resulting from their unlawful acts 
or omissions, provided they have exercised ordinary care in the 
discharge of their own duties as directors. 


“8. Ordinary care, in this matter, as in other departments 
of the law, means that degree of care which ordinarily prudent 
and diligent men would exercise under similar circumstances. 


“4, The degree of care required further depends upon the 
subject to which it is applied, and each case must be determined 
in view of all circumstances involved. 


“5. If nothing has come to their knowledge to awaken sus- 
picion that something is going wrong, ordinary attention to the 
affairs of the institution is sufficient. If, on the other hand, 
directors know, or by the exercise of ordinary care should have 
known, any facts which would awaken suspicion and put a 
prudent man on his guard, then a degree of care commensurate 
with the evil to be avoided is required, and a want of that care 
makes them responsible. Directors cannot, in justice to those 
who deal with the bank, shut their eyes to what is going on 
around them. 


“6. Directors are not expected to watch the routine of every 
day’s business, but they ought to have a general knowledge of 
the manner in which the bank’s business is conducted, and upon 
what securities its larger lines of credit are given, and generally 
to know of and give direction to the important and general 
affairs of the bank. 

“7, It is incumbent upon bank directors, in the exercise of 
ordinary prudence and as a part of their duty of general super- 
vision, to cause an examination of the condition of the bank to 
be made with reasonable frequency.” 


To summarize briefly, bank directors are required to use 
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ordinary care and prudence while retaining active control and 
supervision of the management of the bank. For failure to 
properly discharge their duties — and note that audit or ex- 
amination of the bank’s affairs is included as a duty — directors 
may be held persorally liable for losses, both to depositors and 
to stockholders. Because of this accountability, an annual ex- 
amination by the directors is required of state chartered banks 
in some states, and the Comptroller of the Currency recom- 
mends an annual or semi-annual examination in national banks, 
to be made either by an examining committee or by independent 
accountants under the direction of the board. 


Proper ExaMINATION 

At this point it might be well to ask, “What constitutes a 
proper directors’ examination?’ To be really effective, the 
examination should be made on a surprise basis, and not “in the 
same old way and on the same old day.” It should go beyond 
the mere mechanics of verifying the correctness of the recorded 
assets and liabilities—a job which is often performed by bank 
employees for the committee. It should include an appraisal 
of the fair value and collectibility of loans, investments and 
other assets, and any known or possible losses should be noted 
in the report of examination. 

In order to establish the correct amount of capital funds, it 
must be ascertained that adequate provision is reflected in the 
accounts for all direct, contingent, and accrued liabilities. Profit 
and loss and income and expense accounts should be carefully 
scrutinized, with the view to determining that charges are 
proper, that the earnings warrant the expenses recorded, and 
that the bank is making a legitimate profit. 

Moreover, the committee should review the accounting rec- 
ords and methods of the bank and its system of internal audit 
and control to determine that adequate protection is afforded 
against losses through carelessness and fraud. 


The responsibility of providing reasonable protection of the 
bank’s assets rests squarely on the shoulders of the directors. 
They may delegate the details of operation to others, but they 
may not thereby escape the responsibility for the results. To 
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insure the safety of their bank’s assets—and thereby protect 
their own position—they must insist on the installation and 
enforcement of adequate methods of audit and control. It is 
up to them to see that the systems and procedures in their bank 
are designed to prevent any one person from controlling, un- 
checked, any transactions from beginning to end. It is up to 
them to see to the installation of a system of continuous internal 
audit to insure that the controls work effectively. And finally, 
it is up to them to see that the affairs of the bank are thoroughly 
examined from time to time by competent people who are not 
concerned with the operation of the bank. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Liable in Letter of Credit 
Arrangement 


Plaintiff and defendant bank agreed that the bank would 
issue a letter of credit to be drawn on by a seller. At the in- 
sistence of the bank the plaintiff’s president filled out an ap- 
plication blank and signed a written statement agreeing to 
waive any rights in regard to the bank’s payment on the letter 
of credit unless plaintiff made immediate protest of any irregu- 
larity. The bank paid out plaintiff’s funds to the seller but did 
this before actually issuing the letter of credit. The payment 
was made in violation of the oral instructions given the bank and 
when the steel which was delivered was not what plaintiff had 
ordered and the seller refused to take it back, plaintiff sued 
the bank. ‘The bank claimed it was excused from liability by 
the terms of the waiver since plaintiff had failed to protest 
until nine days after delivery. 

The court ruled against the bank. Since it had not actually 
issued the letter of credit when payment was made and since the 
letter when finally issued was not in accord with plaintiff’s 
instructions, the written waiver which plaintiff's president had 
signed was not effective. In addition the bank was unable to 
show it had been prejudiced by the nine day delay of protest. 
Caloric Stove Corporation v. Chemical Bank and Trust Com- 
pany, United States Court of Appeals, Second Circuit, 205 
F.2d 492. The opinion of the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §766. 
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L. HAND, C. J—Both parties appeal from a judgment for the plain- 
tiff in an action to recover money, deposited by it with the defendant 
bank, to be drawn upon by one, Carbana, from whom the plaintiff had 
contracted to buy a shipment of fabricated steel. The complaint was 
in three counts, of which, however, only the second need concern us 
here, because although the third count was also submitted to the jury, 
the verdict upon it stands or falls with that on the second. The question 
on the defendant’s appeal is whether the judge should have directed a 
verdict in its favor, both at the close of the evidence and thereafter, not- 
withstanding the verdict. The question upon the plaintiff’s appeal is: 
(1) whether the judge should have directed a verdict for the full amount 
of the deposit, less the plaintiff’s salvage upon disposing of the steel 
delivered to it by Carbana; and (2) if not, whether a new trial should 
be granted, though limited to the issue of damages, for errors in the 
admission of evidence and because of the inadequacy of the award. The 
facts in outline were as follows: The plaintiff, whose president was 
Klein, hearing from a broker, Madrigan, that a lot of about 300 tons of 
steel was on the market, made a contract for its purchase through him. 
Klein was to furnish the seller with a letter of credit to finance the pur- 
chase, and on May 13, 1947, he wrote to the defendant bank, enclosing 
the plaintiff’s cheque for $65,250 to be paid “against presentation of 
Commercial Invoice and Railroad Bill of Lading, evidencing the ship- 
ment of 300 tons. . . of rolled prime steel sheets,” described by number 
and gauge. On May 14, Klein and Miller— who conducted the trans- 
action for the bank — had an interview, the testimony as to which we 
discuss in detail later; and Klein signed an “application” for a letter 
of credit upon one of the bank’s standing forms. In addition to this 
“application” Miller required a written statement (Exhibit B), collateral 
to a proposed letter of credit, providing in detail the duties of the 
“applicant” and the protective exemptions of the bank. Klein signed 
this paper also and Miller took both documents away with him to 
prepare the letter of credit on which he insisted. However, the bank’s 
employees, who were charged with preparing the letter, delayed doing 
so and it was not ready by the 16th. On that day Carbana, the buyer, 
appeared at the bank with two documents, upon delivery of which the 
bank paid out the whole deposit of $65,250; of which Carbana received 
$57,000, and for the balance—$8,250—the bank made out a cheque 
to Madrigan’s order, which he asked it to hold until he called for it. As 
we have said, no letter of credit had been delivered to Klein before these 
payments were made; nor indeed had any been prepared. 

The documents that Carbana delivered were (1) an invoice describ- 
ing the steel in the same terms as those contained in Klein’s letter of 
May 13th, and (2) a bill of lading to Carbana’s order, endorsed by him, 
describing the shipment only as 300 tons of steel, though giving the car 
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numbers. On the bill was stamped: “Shipper’s load and count.” The 
bank mailed these documents to the plaintiff at once and they arrived 
on the 20th. The cars themselves reached the plaintiff’s factory on the 
Zlst and 22nd, and Klein on examining the steel thought that it did 
not correspond with his contract with Carbana, on the 21st he called 
up Miller and expressed his indignation that the bank should have paid 
for such a delivery. It was not, however, until the 29th that he protested 
that the documents did not correspond with his instructions to the bank. 
As Carbana refused to take back the steel, the plaintiff finally sold the 
whole shipment to the highest of three bidders, whose bids Klein obtained 
through a broker. The net recovery or salvage from this sale was 
$7,492.54, which the plaintiff requested the court to charge the jury to 
be the largest amount allowable as a set-off. The jury brought in a 
verdict for the plaintiff of $28,500; whereupon the plaintiff which had 
asked for the direction of a verdict for the full amount less the salvage, 
renewed that motion, and in the alternative moved for a new trial on 
the issue of damages alone. We shall first take up the defendant’s 
appeal which rests upon the denial of its motion for a directed verdict; 
and, next, the plaintiff’s appeal, directed to the inadequacy of the award. 


Defendant's Appeal 


Klein testified that at the interview on May 14 he asked Miller to 
finance the purchase from Carbana of “cold rolled prime steel sheets” 
of specified sizes and quantities, — Miller to pay drafts drawn by the 
seller upon the shipment which was to be made before May 20. This 
was in accordance with his letter of May 13th; but Miller refused, saying 
that the transaction must be by letter of credit in due form. Klein 
agreed, and Miller required him to sign the “application for a letter of 
credit” (Exhibit 3), which called for payment on an invoice from Car- 
bana and a “railroad bill of lading”: the invoice, to describe the steel 
in the same terms as in Klein’s letter of May 13; but the bill of lading 
described only as “railroad bill of lading to order of Caloric Stove Cor- 
poration.” At this same interview Klein also signed the collateral written 
agreement, Exhibit B, that we have mentioned, of which the important 
part was that, if the documents on which the bank should pay the seller 
were not in accordance with the “credit or instructions,” Klein must 
protest “immediately,” or he would “waive” any discrepancy. Klein 


swore that he did not read Exhibit B, or take a copy of it, and that he 
returned it to Miller; and the jury might have found that this was because 
Miller told him that the letter of credit would come along that same 
night with the other papers. As we have already said, no letter of credit 
was delivered, nor was Exhibit B returned to Klein before the bank had 
paid out the money. 


After verdict we must accept it as true that Klein did tell Miller 
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on the 14th that the bill of lading must contain the same specifications 
of the steel as the invoice; and, if so, the payment to Carbana did not 
conform to the conditions that Klein had imposed as to the bill of lading, 
and the variance was material. Since the bank on that hypothesis had 
not followed its instructions, it was obliged to show some reason why 
Klein had disabled himself from invoking its default; and this it tried 
to do in two ways. It alleged (1) that Exhibit B was part of the con- 
tract and that Klein was bound to protest “immediately” upon receipt 
of the bill of lading on May 20th that it did not conform to his instruc- 
tions; and it alleged (2) that, even if Exhibit B was not part of the 
contract and if Klein had not read it, nevertheless his delay estopped 
him from raising the objection. The first defense might have been 
good, even though the jury believed that Klein never read Exhibit B, 
if it was a contract between the parties, for the law of New York in this 
regard is the same as the general law of contracts: i. e., if a party to a 
written contract signs it, he is bound by its terms, whatever these may 
be. Pimpinello v. Swift & Co., 253 N. Y. 159, 170 N. E. 580. That 
doctrine depends, however, upon the premise that the signer gives the 
other party to understand that he means to be bound by its contents; 
and this in turn presupposes that the party signed in such circumstances 
that the opposite party might justly assume that the signer meant to 
assure him that he might rely upon the signer’s acceptance of its contents. 
In the case at bar it was for the jury to decide whether there had been 
such a setting. They may well have believed Klein’s testimony that 
Miller would deliver to him the proposed letter of credit and Exhibit B 
on the night of the 14th; and that the letter of credit would be in the 
same terms as the invoice, and would be issued directly to the plaintiff. 
If they did so believe, Miller had no warrant for supposing that by signing 
Exhibit B Klein meant him to understand that it was at once to become 
an independent contract. And this is true, notwithstanding the provision 
in the exhibit that any failure by the “undersigned” to protest “im- 
mediately” should constitute a “waiver” of any “variation,” not only 
between “the documents and the credit,” but between them and any 
“instructions of the undersigned.” Although we were to assume arguendo 
that this covered “instructions” dehors the documents, it was ineffective 
to “waive” any “variation” whatever, unless the exhibit became a con- 
tract, regardless of the issuance of the proposed letter. That it did not 
become so followed, not only from Miller’s refusal to deal with Klein 
except upon the basis of a letter and from Klein’s version of their inter- 
view; but also from the very language of Exhibit B itself. At its outset 
it recited that the agreement of “the undersigned” was made “in con- 
sideration of the acceptance of payment” by the bank of any drafts “at 
the request or for the account of the undersigned or under any Letter 
of Credit issued at the request of the undersigned . . . and in considera- 
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tion of the issuance of any such Letter of Credit . . . and in considera- 
tion of any loans and advances made by the Trust Company to the 
undersigned.” The consideration for the “waiver” had not been entirely 
performed when the payments were made; and it never was performed, 
because even the letter of credit later proffered to the plaintiff did not 
conform to Klein’s version of his interview with Miller. Klein, having 
signed and delivered the exhibit subject to these conditions, was not 
bound if he did not read it. 

So much for the bank’s defence that Klein engaged by contract to 
protest “immediately” against any “variation” between the documents 
and his “instructions” to the bank. The second defence, as we have 
said, is that his delay estopped him. Since he did not know that the 
bank supposed that he must raise the objection in order to avail him- 
self of its failure to conform to his instructions, the bank must maintain 
that the delay, ipso facto, excused it upon principles of equity. How- 
ever, the bank failed to prove that the delay prejudiced its recourse 
over against Carbana or any one else; so far as appears, it was in as 
good a position on the 29th as it would have been on the 20th when the 
plaintiff received the documents. It is indeed difficult to see on what 
theory a jury could have found that a delay of nine days was a repre- 
sentation that Klein meant not to invoke the “variation”; and it is quite 
impossible to see how that could be an issue that the judge should have 
taken from them. However, that aside, and assuming that there was 
a misrepresentation in New York, as elsewhere, “no estoppel arises where 
there has been no act done, and no change of position in reliance upon 
an untrue representation.” Wills v. Investors’ Bank Stocks Corporation, 
257 N. Y. 451, 458, 178 N. E. 755, 78 A. L. R. 1013; Byrne v. Barrett, 
268 N. Y. 199, 208, 197 N. E. 217, 100 ‘A. L. R. 680. Thus it appears 
that in no aspect should the motion for a directed verdict have been 
granted, and on the defendant’s appeal the judgment must be affirmed. 


The Plaintiff's Appeal 


As we have said, the plaintiff requested the judge to charge that the 
amount of its salvage upon the sale of the steel received from Carbana 
was the largest possible set-off permissible. Apparently, this was on 
the theory that § 141 of the New York Personal Property Law, McKin- 
ney’s Consol.Laws, applied to the situation. Even if it had applied, the 
seller’s right as there defined, depends upon his having sold the rejected 
goods “with reasonable care and judgment”; and it would have been a 
clear invasion of the jury’s function to decide that the plaintiff’s dis- 
posal of the goods necessarily conformed to the standard. Furthermore, 
the situation at bar was certainly not within § 141, for Klein was not a 
seller, but a buyer. It does not indeed follow that his remedy should 
not by analogy conform to the remedy that § 141 gives the seller. Maybe 
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it should, but, even so, there would be no possible warrant for making 
it more extensive than the statutory remedy, and the issue would still 
be whether Klein disposed of the goods “with reasonable care and judg- 
ment.” 

The plaintiff next complains of the competency of Factor’s testimony 
that the steel delivered had a market value of $33,000. There can be 
no doubt that Factor was qualified by his acquaintance with the sub- 
ject matter to give an opinion as to the value of such steel as was de- 
scribed in the invoice. The chief challenge is that the defendant did not 
properly prove that the steel which Factor appraised at $33,000 was in 
fact steel of the same quality and quantity as that which the plaintiff 
received. (In discussing this it is well to have in mind that, as to ques- 
tions of evidence, the state law does not apply—rule 43 (a), 28 U.S.C.A., 
—but that the test is which is the more favorable to admission: the 
state law, or the law of evidence at a hearing in equity in a United States 
court.) Upon the question of quantity the evidence was that the bill 
of lading, on the basis of which Factor made his appraisal, was prepared 
by one, Bell, an employee of the corporation of which Factor was presi- 
dent. Bell swore that he made it out at Carbana’s dictation, but that 
Factor saw it within a very few minutes after it was typed. Factor swore 
that he had given Bell a paper that contained what Bell put in the bill, 
and that he was the only person present when Bell typed it. It did not, 
however, appear how Factor ascertained the weight; and it did appear 
by other evidence that the weight of the shipment was about 255 tons 
instead of 300. Assuming for argument that the quantity should have 
been taken at 255 tons, the difference was negligible as will appear, when 
we discuss the refusal to grant a new trial. So far as concerned the cor- 
respondence of the quality of the steel as stated in the invoice with the 
steel delivered, the testimony was as follows. Bell made up the invoice 
as well as the bill of lading, and it described the quality of the steel; 
but nobody asked him who gave him the information. However, Factor 
swore that he saw the steel, as it was being put on board the trucks at 
the corporation’s yard to be carried to the Bush Terminal to be loaded 
in the cars. It is true that he did not watch each truck as it was being 
loaded, but he was about the yard while the loading was going on. He 
also swore that he had examined the steel as it lay awaiting disposal, 
and that it was of the kind described in the invoice. That was certainly 
foundation enough to support the admission of his appraisal in point of 
quality. Whether the jury would accept it was another matter. 


So much for any error in the admissibility of evidence, or in denying 
a peremptory charge upon the amount of the permissible set-off. There 
remains the question whether it was error to deny the plaintiff’s motion 
for a new trial because of the inadequacy of the award of damages. On 
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appeal from the final judgment such an order may be reviewed, and 
courts have often assumed that it may be a basis for the reversal of the 
judgment, if the lower court has “abused its discretion,” whatever that 
may mean. When, however, the error is that the evidence did not sup- 
port the award it is at least doubtful whether it can ever so result. In 
Miller v. Maryland Casualty Company, 2 Cir., 40 F.2d 463, we said 
that, if the award exceeded the statutory limit, or did not equal the 
conceded amount, or, if it appeared that the jury had not considered 
the issue, the award should not stand; but we were doubtful if the re- 
view extended further. That was in 1930, and in 1932 the Supreme 
Court circumscribed even this in a decision that has remained un- 
touched.1 The action was by the seller to recover damages for the 
buyer’s refusal to accept twelve installments of coal; and the evidence 
was that the highest market price of such coal throughout the period 
of delivery was substantially lower than the contract price. The jury 
brought in a verdict for the seller, but for only one dollar; yet the court 
refused to treat the district judge’s refusal to set aside the verdict as 
reviewable, and indeed left it open (page 485) whether such a refusal 
could ever be an abuse of discretion. Moreover, it said (p. 485), in ap- 
parent justification for not disturbing the verdict, that it “may have 
represented a finding for the defendant on those issues; the reason for 
the award of nominal damages may have been that the jury wished the 
costs to be taxed against the defendant.” 

It is quite true that it is impossible upon the testimony here to jus- 
tify an award of $28,500. Even though we accept Factor’s figure of 
$33,000, $32,250 would remain unpaid out of $65,250 and the award of 
$28,500 was short $3,750. Moreover, if the tonnage delivered was only 
255 tons this would have been increased by $2,805, making a shortage 
of $6,555. Nevertheless, it was less irrational to award somewhat lower 
damages than the lowest that the evidence justified, than it was to award 
only nominal damages when substantial damages were the necessary 
consequence of a verdict for the plaintiff. The situation is one in which 
the only relief rests in the discretion of the district court. Indeed, ap- 
pellate courts, at least in the federal system, are increasingly prone to 
recognize that, although trial by jury must be conducted in accordance 
with the rules appertaining to it, it is a hopeless quest to search nicely 
into what considerations may have entered into the verdict. In criminal 
prosecutions they will pry more deeply, but in civil actions they are 
aware that the chance of a better result upon a new trial may not justify 
the delay and expense that it would involve. 


Judgment affirmed. 


1 Fairmont Glass Works v. Cub Fork Coal Co., 287 U. S. 474, 53 S.Ot. 252, 77 L. Ed. 489. 
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Company Permitted to Recover from Bank 
Which Induced Mistake of Fact 


Firestone Tire & Rubber Company ordered sleds from a 
manufacturer. The sleds were never delivered but Firestone 
made payment for them to the bank financing the manufac- 
turer on the basis of forged and false invoices and bills of lad- 
ing which the bank had inspected before they were sent to Fire- 
stone. When the manufacturer went bankrupt without deliver- 
ing the sleds, Firestone sought recovery of the payments from 
the bank which was the assignee of the manufacturer’s accounts 
receivable under a loan agreement. The court held in favor of 
Firestone on the grounds that it had made payments because 
of a mistake of fact induced to a certain extent by the bank. 
Firestone Tire & Rubber Co. v. Central National Bank of 
Cleveland, Ohio Supreme Court, 112 N.E.2d 686. The opin- 
ion of the court is as follows: 


Syllabus by the Court 


1. Where the payment of an obligation is made by the obligor’s 
check directly to the original payee and such check does not pass 
through the hands of an intermediary, the payee does not become a bona 
fide holder thereof in due course. 

2. The general rule is that money paid under the mistaken suppo- 
sition of the existence of a specific fact which would entitle the payee 
to the money, which money would not have been paid had it been known 
to the payer that the fact did not exist, may be recovered. 


3. Negligence of the payer in failing to discover the facts will not 
prevent recovery where the payment is actually made under mistake of 
fact, and the mere failure of the payer to avail himself of means of 
knowledge will not preclude his recovery unless it appears that he in- 
tended to waive inquiry into the facts, was under a legal duty to ascer- 
tain them or is by law presumed to have knowledge of them. 

4. Money paid to another under the mistaken supposition of the 
existence of a specific fact which would entitle the other to the money, 
which money would not have been paid had it been known 
to the payer that the fact did not exist, may be recovered, provided the 
payment does not result in such a change in the position of the payee 
that it would be unjust to require a refund. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §94.5. 
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5. The test of the right of recovery of money paid under mistake 
of fact is whether the payee has a right to retain the money and not 
whether he acquired possession of it honestly or in good faith. If the 
money belongs to the payer and the payee can show no legal or equitable 
right to retain it he must refund it. 

6. One who originates a purported obligation of a payer to pay him 
as payee must take proper precautions to learn whether the purported 
claim or demand which he presents to the payer for payment is genuine, 
and if the payee, through indifference or negligence, assists, though in- 
nocently, in any fraud or mistake which induces a payment on such 
obligation, he will not be permitted to retain the proceeds of the pay- 
ment made by the payer whose sole fault was that he did not discover 
the fraud or mistake before the payment was made, unless such payee 
in good faith changes his position so that he is in a worse position if he 
is required to refund it, than if the payer had refused to pay. 

7. Where a payee accepting payment under a mistake of fact 
changes his position or disburses the money in good faith to another 
before he has received notice from the payer of the mistake, a recovery 
may not be had against such payee. 


8. Where, after a payment under mistake of fact, the payee in good 
faith changes his position so that he no longer has possession of the 
money or will be in a worse condition if he is required to refund it than 
if the payer had refused to pay, to such extent the payee is exonerated 
from repayment. 

9. Notwithstanding the negligence of a payee in accepting payment 
under a mistake of fact, he is entitled to receive reasonably prompt 
notice of the mistake from the payer so as to enable the payee to en- 
force whatever rights he may have against other persons to whom he 
may be entitled to look for reimbursement, and where the payer is neg- 
ligent in this respect he may be denied a recovery of his money. How- 
ever, the right of the payer to recover from the payee will not be de- 
feated by any delay in giving notice of the mistake inducing the pay- 
ment, unless it be shown that the delay resulted in a change of condi- 
tion or position on the part of the payee. 


This action was brought in the Common Pleas Court of Cuyahoga 
County by The Firestone Tire & Rubber Company, hereinafter desig- 
nated Firestone, against the Central National Bank of Cleveland, here- 
inafter designated bank, for the sum of $25,979.66 paid by the former 
to the latter under an alleged mistake of fact. The cause was submitted 
to the trial court on a stipulation of facts. 

On or about June 4, 1946, Firestone as purchaser ordered from Stan 
Wood Products, Inc., of Cleveland, hereinafter designated Stan Wood, 
a minimum requirement for the year 1946 of 30,000 sleds to be delivered, 
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as directed, to Firestone’s stores and warehouses located throughout the 
United States. Pursuant to such order, Stan Wood was directed by 
Firestone to ship more than 50,000 sleds to its various stores during the 
year in question, the sleds to be fabricated at Webberville, Michigan, 
and from which point the shipments were to be made. 

On October 2, 1945, the bank and Stan Wood entered into a loan 
agreement whereby the former agreed to loan the latter working-capital 
funds as needed, the borrowing limit being fixed at $10,000. This limit 
was increased on August 28, 1946, to $20,000 and on November 8, 1946, 
to $50,000. Loans to Stan Wood under such authorization were to be 
evidenced by notes of Stan Wood, secured by the pledge of accounts 
receivable assigned to the bank. This loan agreement was fully executed 
and consummated prior to any transaction between the bank and Fire- 
stone. 

On November 5, 1946, Stan Wood borrowed from the bank $10,- 
$77.60 and assigned as security therefor its accounts receivable based on 
invoices Nos. 1867 and 1868 dated November 4, 1946, billing Firestone 
for 1,100 sleds and 1,250 sleds, respectively, purportedly shipped by 
Stan Wood to Firestone’s warehouse at Minneapolis, Minnesota. Each 
of these invoices was accompanied by a uniform straight bill of lading 
purportedly issued by a carrier at Webberville, Michigan, showing pur- 
ported shipments of the sleds to Firestone. 

Firestone’s claim in this case involves three Stan Wood invoices, the 
accounts receivable for which Stan Wood assigned to the bank as secu- 
rity for such loans. On November 5, 1946, Stan Wood submitted to the 
bank its cognovit note a schedule of assigned accounts and invoices Nos. 
1867 and 1868 to Firestone. On November 8, 1946, the bank made an- 
other loan to Stan Wood. The same procedure was followed and Stan 
Wood submitted to the bank invoice No. 1876, purporting to represent 
a shipment of 2,404 sleds, a schedule of assigned accounts and its cog- 
novit note. Upon the receipt of these papers the bank made a loan to 
Stan Wood for the amount of the note and returned the invoices, keeping 
one copy for its files, and bills of lading to Stan Wood which forwarded 
them to Firestone. Firestone received invoices Nos. 1867 and 1868, ac- 
companied by bills of lading, in Akron on November 8, 1946, and invoice 
No. 1876, accompanied by bills of lading, on November 12, 1946. Pur- 
suant to such credit arrangement, the bank, between November 4, 1946, 
and November 9, 1946, advanced to Stan Wood a total sum of $20,993.66 
on invoices purporting to cover shipments made to Firestone’s ware- 
houses in Minneapolis, Minnesota, and East Cambridge, Massachusetts. 

On November 18, 1946, the bank by letter as follows notified Fire- 
stone of the assignments to it of the accounts above mentioned: 


“This is your notification that the invoices listed below have 
been assigned to Central National Bank of Cleveland. This is also 
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your notification that any checks in payment of said invoices will be 
forwarded to Central National Bank of Cleveland, 1612 Euclid Ave- 
nue, Cleveland, Ohio. 


“Invoice No. Invoice Date Amount 
1876 11-7-46 $13,270.08 
1868 11-4-46 6,900.00 
1867 11-4-46 6,072.00 
1909 11-14-46 11,481.60 


“Kindly sign the enclosed copy of this letter and return in at- 
tached self-addressed, stamped envelope.” 
On November 20, 1946, Firestone replied by letter as follows: 

“Your letter of the 18th following our telephone conversation has 
been referred to our voucher department and two things stand out. 
First, we will need a note from Stanwood Products Company that 
we are to pay the listed invoices to you rather than direct to 
6a” 


Under date of November 21, 1946, Stan Wood wrote Firestone as 
follows: 


“This is to authorize you to make payment, for any merchandise 
shipped to you by the Stan Wood Products, Inc., to the Central 
National Bank of Cleveland, 1612 Euclid Ave., attention A. G. Randt, 
time credit department.” 

However, before this letter of authorization reached Firestone, its 
check dated November 21, 1946, and in the sum of $6,831 to cover in- 
voice No. 1868 above mentioned was sent direct to Stan Wood which 
endorsed and remitted it to the bank where it was credited on Stan 
Wood’s indebtedness. Under date of November 29, 1946, Firestone in 
reliance upon the genuineness of the purported invoices and bills of 
lading gave its check to the bank in the sum of $19,148.66 to cover Stan 
Wood invoices Nos. 1867 and 1876. Of these payments, totalling $25,- 
979.66, the bank, in accordance with its collateral security agreement 
with Stan Wood, applied $20,993.66 in payment on its loans to Stan 
Wood and deposited the remainder of $4,986 to the deposit account of 
Stan Wood in the bank, which was withdrawn by Stan Wood by Decem- 
ber 7, 1946. 

All the loans made by the bank to Stan Wood, based on Stan Wood’s 
invoices to Firestone, were made prior to the receipt by the bank of any 
payments made by Firestone in reliance upon such invoices and bills 
of lading. 

Subsequently, it was discovered by both Firestone and the bank that 
Stan Wood invoices Nos. 1867, 1868 and 1876 were false and fraudulent. 
The bills of lading covering such alleged shipments of sleds covered by 
those invoices were fictitious, and the signature of the contract carrier 
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appearing on each of such bills of lading was either forged or the pur- 
ported signature of a person who did not exist. 

Firestone did not discover that the sleds represented by these in- 
voices had not been shipped, until the latter part of April 1947, at which 
time it notified the bank that it had not received the sleds for which 
payment had been made and this was the first knowledge of that fact 
on the part of the bank. On February 7, 1947, Stan Wood was adjudi- 
cated a bankrupt. Firestone filed a proof of claim in the bankruptcy 
proceeding, setting out the amount paid for merchandise not received. 
The claim of Firestone against Stan Wood was allowid, but Firestone 
received no payment therefrom. 


In the instant action, a jury was waived and the trial court rendered 
judgment in favor of the bank. 

The Court of Appeals affirmed the judgment as to the amount of 
the first check paid by Firestone direct to Stan Wood but reversed as 
to the amount of the second check paid direct to the bank, and rendered 
final judgment for Firestone in the amount of $19,148.66. 


This cause is in this court on appeal by the bank by reason of the 
allowance of its motion to certify the record. There is no cross-appeal. 


Arter, Hadden, Wykoff & Van Duzer, Sheldon S. Reynolds and 
Thomas A. Quintrell, Cleveland, for appellant. 


Jones, Day, Cockley & Reavis, Cleveland, and Henry S. Brainard, 
Akron, for appellee. 


HART, J.—The position taken by the Court of Appeals in this case 
is tersely stated as follows in its opinion: 


. The bank, by requesting that payment of these invoices be 
made to it, impliedly, although innocently represented to Firestone 
that it held, by assignment from Stan Wood, a valid obligation of 
Firestone, whereas in truth, and in fact, such obligation was false, 
fictitious and fraudulent. The bank lost no rights against Stan Wood, 
for all it had was the promise of Stan Wood to pay the loan.” 


The bank in answer to that statement of the court claims that when 
a bank, having discounted a bill of exchange with a bill of lading at- 
tached, presents it to a buyer for payment, the bank does not warrant 
the genuineness of the security, and that the bank is a bona fide pur- 
chaser for value without notice and, therefore, the general rule of resti- 
tution does not apply. In effect, the bank “— this argument to an 
assignment of accounts receivable. 


. Since a great variety of factual circumstances enter into the solution 


‘of questions relating to the recovery of payments made under mistake 


of fact, the court must always keep in mind the exact question to be 
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decided in each given case, because a slight change in the facts may 
make inapplicable well established rules. 

At the outset it will be profitable to describe and define, if possible, 
the nature and limits of the transaction or transactions involved, so we 
can properly apply legal rules. There is here involved the use of false 
invoices accompanied by forged straight bills of lading purporting to 
cover goods represented by such invoices, and the assignment by a third 
party, a purported vendor, of purported accounts receivable, arising 
from a fraudulent transaction, to a bank as security for a loan from the 
bank, and of a check from the purported vendee to the bank supposedly 
in payment for the merchandise represented by the invoices. The trans- 
action here, so far as it related to the invoices and the assignment by 
Stan Wood to the bank of accounts receivable as security, and the ex- 
ecution and delivery of a check from Firestone to the bank, were not 
governed by the law of negotiable instruments, with the result that 
neither party enjoys any advantage or immunity as a bona fide holder 
of a negotiable instrument for value and without notice. However, in 
the course of this opinion, in order to apply the appropriate legal prin- 
ciples, it will be necessary to refer to and discuss principles and cases 
relating to negotiable instruments law. 

The accounts receivable were not purchased outright by the bank 
but, as alleged by it in its amended answer, were pledged or assigned 
to it as security for its loans to Stan Wood with the right to collect the 
purported debt of Firestone to Stan Wood, supposed to be represented 
by the invoices, and to apply the proceeds to the debt of Stan Wood to 
the bank. It paid no money in advance to Stan Wood for the assign- 
ment of the accounts receivable and therefore such accounts receivable 
are held by it only as collateral security for Stan Wood’s loan. 

Incidentally, the proceeds of the first check of $6,831 paid by Fire- 
stone to Stan Wood for invoice No. 1868 and indorsed and paid over 
to the bank by Stan Wood is no longer in controversy in this case. The 
Court of Appeals held as to that check, and properly so, that the bank 
was a holder in due course for value. 

In 29 Ohio Jurisprudence 958, Section 185, it is stated: 

“In Ohio, the courts maintain that the word ‘assign’ has a defi- 
nite and distinct meaning, and a transfer by assignment is quite 
different from a contract of indorsement. Apparently for this reason 
the rule in Ohio is that the assignee of a negotiable instrument stands 
in the shoes of the assignor. He has the same title that the assignor 
had—no better, no worse—and if the assignor could not recover, 
neither can the assignee. He is not entitled to the protection given 
to a bona fide indorsee, of notes in due course, who takes them with- 
out any knowledge of defects, and therefore is not a holder in due 
course.” 
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Although there is a conflict of authority on the question whether 
the original payee of a check may be a holder in due course, the better 
rule supported by sound legal theory is that such payee can not be a 
bona fide holder in due course. In other words, where the payment is 
made by the obligor’s check directly to the original payee and such 
check does not pass through the hands of an intermediary, such payee 
is not a bona fide holder thereof in due course. As one writer puts it, 
“while the instrument is still in the hands of the original payee, the 
‘courier’ has not started on its career without luggage.” Practically all 
the courts agree that to be such a holder, the payee must become such 
by negotiation, and the better view is that the term, “negotiation,” 
means a transfer of the instrument from the original payee. 8 American 
Jurisprudence 112, Section 376; United States v. Hill, D.C.Ohio, 57 
F.Supp. 934; Builders’ Lime & Cement Co. v. Weimer, 170 Iowa 444, 
151 N.W. 100, Ann.Cas.1917 C, 1174; Williamson v. Payne, 300 Ky. 
161, 188 S.W.2d 96; Gannon v. Bronston, 246 Ky. 612, 55 S.W.2d 358, 
86 A.L.R. 324; Long v. Mason, 273 Mo. 266, 200 S.W. 1062; First Nat. 
Bank v. Larson, 53 S.D. 262, 220 N.W. 506, 68 A.L.R. 940; annotations, 
15 A.L.R. 437, 21 A.L.R. 1365, 26 A.L.R. 769, 32 A.L.R. 289, 68 A.L.R. 
962, 97 A.L.R. 1215, 142 A.L.R. 489, and 169 A.L.R. 1455. 


It seems clear to the court that the check made and delivered by 
Firestone to the bank for the purpose of paying for the purported in- 
voices held by the bank was “issued” direct to the bank and was not 
“negotiated” to it, so that it is not with reference to the check “a holder 
in due course.” See Sections 8135 and 8157, General Code. As to this 
check, no third party was in any respect involved. One reason for the 
rule that the original payee of a check is not a holder in due course is 
that, having dealt directly with the payer, such payee has full knowl- 
edge of the facts giving rise to the cause of action. 


This is not a case of negotiable paper transferred to a bank for col- 
lection or for discount, but an assignment of fictitious accounts receiv- 
able as security for a loan by the bank, supported by false invoices and 
forged straight bills of lading which are in form nonnegotiable, nor is it 
a case where a bank mistakingly bought or discounted a forged nego- 
tiable instrument. In such cases the law holds that the drawee must 
know the signature of the drawer and pays it at its peril. 


The alleged negligence of Firestone, in paying the money to the 
bank before it (Firestone) had checked on the claimed shipment to it 
of sleds by Stan Wood, in failing to discover the fraud, and in failing 
to give notice thereof to the bank within a reasonable time, as a defense 
in this action, will hereinafter be discussed. 


In this action Firestone seeks to recover the money paid by it directly 
to the bank under the mistaken supposition that it (Firestone) was 
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indebted to Stan Wood which had assigned the fictitious credit due it 
to the bank. The general rule is, subject to exceptions hereinafter noted, 
that money paid under the mistaken supposition of the existence of a 
specific fact which would entitle the payee to the money, which money 
would not have been paid had it been known to the payer that the fact 
did not exist, may be recovered. Ellis & Morton v. Ohio Life Ins. & 
Trust Co., 4 Ohio St. 628, 662, 64 Am.Dec. 610. 

Where money is paid by mistake, neither party being in fault, the 
party paying the money may recover it as money paid without con- 
sideration and, therefore, had and received by the payee to the use of 
the payer. Espy v. Bank of Cincinnati, 18 Wall. 604, 21 L.Ed. 947; 
Meyer v. Richards, 163 U.S. 385, 406, 410, 16 S.Ct. 1148, 41 L.Ed. 199. 


It is the general rule “that money paid to another under the influence 
of a mistake of fact, that is, on the mistaken supposition of the existence 
of a specific fact which would entitle the other to the money, which 
would not have been paid if it had been known to the payer that the 
fact was otherwise, may be recovered, provided the payment has not 
caused such a change in the position of the payee that it would be un- 
just to require a refund.” 40 American Jurisprudence 844, Section 187. 


“. in the absence of a change of position upon the part of the 
payee {Smith v. Rubel, 140 Or. 422, 13 P.2d 1078, 87 A.L.R. 644], 
the failure of one paying money to another under a mistake of fact 
to use ordinary care to avoid such mistake will not defeat his right 
to recover it back in an action for money had and received.” 40 
American Jurisprudence 848, 852, Sections 194, 201, and cases cited. 
However, this general rule is modified in certain cases to conform 

to equitable principles which must be applied. 


“The generally accepted test which determines whether a recovery 
may be had is whether the defendant, in equity and good conscience, 
is entitled to retain the money to which the plaintiff asserts claim.” 
Smith v. Rubel, supra [140 Or. 422, 13 P.2d 1079]. 

The fact that one to whom moncy was paid by mistake used no deceit 
or unfairness in obtaining it, but acted in good faith, will not preclude 
recovery in an action for money had and received. Smith v. Rubel, supra; 
Grand Lodge v. Towne, 186 Minn. 72, 161 N.W. 403, 405, L.R.A. 1917E, 
$44. In the latter case the court said: 


“Defendant, through mistake, obtained possession of plaintiff's 
money. There was both a plain mutual mistake and a want or failure 
of consideration. It is entirely immaterial that defendant honestly 
believed he was entitled to the money, or that he was guilty of no 
fraud or duress in obtaining possession of it. . . . The test is whether 
defendant has a right to retain the money, not whether he acquired 
possession honestly or in good faith. If the money belongs to plain- 
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tiff and defendant can show no legal or equitable right to retain it, 

he ought in equity and good conscience to pay it over.” 

“Recovery back of payments made under mistake of fact is not, 
as a matter of law, defeated by the failure of the payer to exercise 
ordinary care to avoid the mistake, but his negligence is a relevant 
factor in determining whether it is equitable to allow recovery.” An- 
notation, 169 A.L.R. 1427; Restatement of the Law of Restitution, 
Sections 15 and 16. 

We next consider what the responsibilities of the payee are toward 
the payer where the former obtains payment under a mistake of fact, 
the failure to meet which will estop him to make defenses against a claim 
of the payer for repayment. In general, the same necessities of business 
which require the drawee or payer to know the signature of the drawer 
or the obligation to make the payment require the one who originates a 
purported obligation to take proper precautions to learn whether the 
purported claim or demand which he is presenting to the payer for pay- 
ment is genuine, and if he, through indifference or negligence, assists, 
though innocently, in the fraud or mistake which induces the payment, 
he will not be permitted to retain the proceeds of the payment made by 
the payer whose sole fault was that he did not discover the fraud or 
mistake before the payment was made. Ellis & Morton v. Ohio Life 
Ins. & Trust Co., supra; Farmers’ National Bank v. Farmers’ & Traders’ 
Bank, 159 Ky. 141, 166 S.W. 986, L.R.A.1915A, 77; First National Bank 
v. First National Bank, 151 Mass. 280, 24 N.E. 44, 21 Am.St. Rep. 450; 
First National Bank v. State Bank, 22 Neb. 769, 36 N.W. 289, 3 Am.St. 
Rep. 294. See 62 Yale Law Journal, 417, 438. 

A typical case is Newberry Savings Bank v. Bank of Columbia, 91 
S.C. 294, 298, 74 S.E. 615, 616, 38 L.R.A.,N.S., 1200, where the payee of 
a forged check cashed it for a stranger without any attempt to identify 
him and impliedly represented to the drawee that it was genuine. The 
drawee upon discovery of the forgery brought suit to recover the money 
paid. 

The court said: 

“The person or bank to whom the money is paid, in such circum- 
stances, receives the money of another on the faith of an untrue rep- 
resentative that he has dealt with and received the check from the 
person whose name is signed to it. The rule that a bank should know 
the signature of its customers is not available to one who represents 
to the bank that he holds in his hand the check of the customer with- 
out having taken precautions to ascertain the identity of the person 
with whom he was dealing. The law is thus stated in B. B. Ford & 
Co. v. People’s Bank, 74 S.C. 180, 54 S.E. 204, 10 L.R.A.,N'S., 63, 
114 Am.St.Rep. 986 quoting from National Bank v. Bangs, 106 Mass. 
441, 8 Am.Rep. 349: ‘To entitle the holder to retain money obtained 
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by a forgery, he should be able to maintain that the whole responsi- 

bility of determining the validity of the signature was placed upon 

the drawee, and that the negligence of the drawee was not lessened, 
and that he was not lulled into a false security, by any disregard of 
duty on his (the holder’s) own part, or by the failure of any precau- 

tion from which his implied assertion in presenting the check as a 

sufficient voucher the drawee had a right to believe he had taken.’ 

This case is much stronger in favor of the drawee bank than the Ford 

Case, for there the bank which received the money did not take the 

draft from the person who signed it, but from an indorsee in the 

usual course of business.” See First National Bank v. Brule National 

Bank, 38 S.D. 396, 161 N.W. 616, 12 A.L.R. 1079; annotations, 12 

A.L.R. 1098, and 121 A.L.R. 1058.” 

To entitle the one to whom payment is made to retain as against the 
drawee the amount received, he must be able to show that the whole 
responsibility of determining the validity of the signature was upon the 
drawee, and that the negligence of such drawee was not lessened by any 
disregard of duty on the part of the holder, or by failure of any precau- 
tion which, from his implied assertion in presenting the check as a suffi- 
cient voucher, the drawee had the right to believe the holder had taken. 
Ellis & Morton v. Ohio Life Ins. & Trust Co., supra; B. B. Ford & Co. v. 
People’s Bank of Orangeburg, supra; First National Bank v. First Na- 
tional Bank, supra; American Express Co. v. State Nat. Bank, 27 Ok. 
824, 113 P. 711, 33 L.R.A.,N\S., 188; Canadian Bank of Commerce v. 
Bingham, 30 Wash. 484, 71 P. 43, 60 L.R.A. 955; P. & H. Finance Co. v. 
First State Bank, 185 Okl. 558, 94 P.2d 894. 

The court, in the Ellis & Morton case, said: 

“To entitle the holder to retain money obtained by mistake upon 

a forged instrument, he must occupy the vantage ground, by putting 
the drawee alone in the wrong; and he must be able truthfully to 
assert that he put the whole responsibility upon the drawee, and 
relied upon him to decide, and that the mistake arising from his neg- 
ligence can not now be corrected without placing the holder in a 
worse position than though payment had been refused. If the holder 
can not say this, and especially if the failure to detect the forgery, 
and consequent loss, can be traced to his own disregard of duty, in 
negligently omitting to exercise some precaution which he had un- 
dertaken to perform, he fails to establish a superior equity to the 
money, and can not with a good conscience retain it. To allow him 
to do so, would be to permit him to take advantage of his own wrong, 
and to pervert a rule, designed for his protection against the negli- 
gence of the drawee, into one for doing injustice to him.” 


Another rule which frequently enters into cases involving the recovery 
of payment made through mistake of fact and which frequently deter- 





a 





THE BANKING LAW JOURNAL 189 


mines the end result of such cases is that if a payee receiving payment 
under a mistake of fact has, in good faith, changed his position or dis- 
bursed the money to another before he has received notice from the 
payer of the fraud or mistake, a recovery may not be had against him. 
Ellis & Morton v. Ohio Life Ins. & Trust Co., supra. See 12 A.L.R. 1105. 
Money paid under a mistake of fact can not be recovered back where 
the payment has caused such a change of position of the payee that it 
would be unjust to require him to refund it. Hibbs v. First National 
Bank, 133 Va. 94, 112 S.E. 669, 25 A.L.R. 120. 

If, in a payer’s action against the payee to recover money paid 
through mistake of fact, it is shown that after the payment the payee 
in good faith changed his position so that he no longer has possession 
of the money or would be in a worse position if he was required to refund 
it than if the payer had refused to pay the demand, to such extent the 
payee is exonerated from repayment. 

These rules as between the payer and payee, as they relate to the 
care and good faith of each, are subject to another rule affecting the right 
of the payer to recover, dependent upon the situation of the payee aris- 
ing after the payment is made because of a failure on the part of the 
payer to promptly notify the payee of the fraud or mistake which in- 
duced the payment. Even where negligence on the part of the one re- 
ceiving the proceeds has been established so as to entitle the payer to 
recover the proceeds, conduct of the payer may again intervene to pre- 
vent recovery. Notwthstanding the negliegnce of a payee in receiving 
payment under a mistake of fact, he is entitled to receive reasonably 
prompt notice of the fraud or mistake from the payer so as to enable him 
to enforce whatever rights he may have against other persons to whom 
he may be entitled to look for reimbursement, and if the payer is negli- 
gent in this respect he may be denied a recovery of his money. See 12 
A.L.R. 1108. Whether there was such unreasonable delay in giving 
notice is ordinarily a question of fact for the jury. 


However, the right of the payer to recover from the payee will not be 
defeated by any delay in giving notice of the fraud or mistake inducing 
the payment, unless it is shown that the delay resulted in a change of 
condition or position upon the part of the payee. See First State Bank 
& Trust Co. v. First Nat. Bank, 314 IIl. 269, 145 N.E. 382. 

An examination of the cases will show that in all the well considered 
adjudications, recognition, tacit or implied, is given to these principles. 
Their ultimate analysis amounts to this: ‘A payer, exen if negligent in 
making payment under a mistake of fact, may recover if his act has not 
resulted in a change in the position of the’ innocent payee to his 
detriment. 

Applying these principles to the facts of the instant case, it is proper 
to first inquire as to what extent, if any, the payment by Firestone was 
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made as a result of its own negligence and whether such negligence, if 
any, would preclude recovery. 

Firestone made the payment in advance of the delivery of the sleds 
to it without knowing, as a matter of fact, whether it was indebted to 
Stan Wood or to Stan Wood’s assignee, the bank, for the sleds. The un- 
disputed evidence is that the prompt payment for invoices by Firestone 
before the receipt of merchandise by it was a regular practice in the 
business of that company, required by its suppliers of merchandise and 
was done also for the purpose of taking advantage of discounts. Fire- 
stone knew that Stan Wood was under contract to furnish it sleds, and 
that it would be indebted to Stan Wood for sleds when manufactured 
and delivered, but Firestone was charged with no duty to detect the 
forgery of the bills of lading delivered to it, at least indirectly, by its 
payee, the bank. On this phase of the case, it is sufficient to suggest that 
the bank was in no position to complain of the prompt payment for the 
invoices, in view of the fact that such payment was made to it at its de- 
mand upon the same information which was available to Firestone. Un- 
der the circumstances, this court takes the view that Firestone was not 
guilty of any negligence which would preclude its recovery on this ground. 


On the other hand, the bank clearly induced the mistake. Even 
though the delivery of the bills of lading to Firestone did not warrant 
that they were genuine, such delivery was a representation that these 
papers were on their face all they purported to be and was for the pur- 
pose of inducing payment. The letter which the bank wrote to Firestone 
directing the latter to pay it instead of Stan Wood was an implied repre- 
sentation that Stan Wood had delivered goods in transit to Firestone 
and that there was a bona fide indebtedness of Firestone to the bank as 
assignee, which, it is agreed, induced Firestone to make the payment. 
Furthermore, the bank by letter requested Stan Wood to write Firestone 
directing it to pay the bank instead of Stan Wood, and thereby caused 
Stan Wood to make a similar representation to Firestone. 

Although there was a duty upon both Firestone and the bank to 
avoid mistake in the payment, the greater responsibility in this regard 
was upon the bank which dealt with Stan Wood as its financial customer 
and which delivered his forged bills of lading to Firestone, which up to 
that time knew nothing of the state of its indebtedness, if any, to Stan 
Wood. The bank by such delivery made a false representation to Fire- 
stone of a material fact, although it was ignorant of its falsity. Under 
such circumstances there is a clear basis for recovery of the money paid 
under mistake of fact. 


The next question is whether there was such change of position on 
the part of the bank as to preclude recovery of the money paid. Does 
the bank still enjoy the benefit of the payment or is it left in worse posi- 
tion than if payment had been refused? 
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The Court of Appeals held that Firestone was entitled to recover 
from the bank the full amount of the latter’s check to the former dated 
November 29, 1946, and in the sum of $19,148.66. The undisputed testi- 
mony is that the bank applied approximately 80 per cent of that amount 
or $15,473.66 to its Stan Wood loans and the balance of $3,675 to the 
deposit account of Stan Wood in the bank, which money so deposited 
was withdrawn by Stan Wood December 7, 1946. This court is of the 
opinion that the position of the bank was changed before the discovery 
of the mistake by the amount of the deposit to Stan Wood’s account and 
so withdrawn by him, so that the judgment against the bank in this case 
should be modified and entered for the sum of $15,473.66 and interest 
from the date of payment. The bank, in applying that amount to its 
loans, is in no worse condition than it would have been if the payment 
had been refused. 

The bank makes the claim that Firestone negligently failed to notify 
it until April 30, 1947, that Firestone had not received the sleds for which 
payment had been made, and by reason of such delay the bank was de- 
prived of its rights in pursuing Stan Wood and recovering from it its 
loss. Although this defense was made in the amended answer, the bank 
offered no evidence that Stan Wood was solvent during the period be- 
tween the date of payment and the date of such notification, or that the 
bank could have in any manner recovered its loss from Stan Wood ex- 
cept for such delay, an issue as to which the burden was upon the bank. 
It does appear from the record that Stan Wood was adjudicated a bank- 
rupt on February 7, 1947, which fact remitted the bank, from that date, 
to recover from the estate, and that no dividend was paid to unsecured 
creditors. 


From the state of the record on this issue, we decide that Firestone 
was not precluded from recovery because of this alleged defense. 

The judgment of the Court of Appeals is modified, and as modified, 
is affirmed. 

Judgment modified and, as modified, affirmed. 

WEYGANDT, C. J., and MATTHIAS, ZIMMERMAN and STEW- 
ART, JJ., concur. 

MIDDLETON, Judge. 

I concur in paragraphs one, two, five and nine of the syllabus, and I 


concur in the judgment so far as it allows recovery but I believe that the 
plaintiff should recover the full amount. 


TAFT, J., not participating. 
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Limitation of Mortgagor’s Liability to the 
Value of Mortgaged Property 


In 1921 plaintiff bank loaned money to two brothers, and 
took in return their note secured by a mortgage and an accom- 
panying bond. In 1935 the note was replaced by another note 
and additional bonds were given as security. A year later the 
federal government recorded an income tax lien against one of 
the brothers. Still later, in 1948, the bank, after securing a 
judgment against the brothers, for valid consideration agreed 
to limit its collection of the debt to the mortgaged property 
which in fact was sold to the bank in a foreclosure proceeding 
in 1945. The bank subsequently resold the property and the 
bank and the purchaser brought an action to remove a cloud on 
title created by the government’s tax lien. 


The court held in favor of the bank. It rejected the gov- 
ernment’s contention that the mortgage had been discharged 
by the 1943 agreement and that since there was thus nothing 
for the bank to foreclose, no title could have passed from the 
brothers. The court reasoned that the 1948 agreement did not 
discharge the mortgage since a part of the debt still existed 
after the agreement and the mortgaged property was valid se- 
curity for that part of the debt. Miners Savings Bank of Pitts- 
ton, Pa. et al. v. United States et al., United States District 
Court, Middle Dist. Pa., 110 F.Supp... 563. The opinion of 
the court is as follows: 


MURPHY, D. J.—This is an action to quiet title to a property 
against which the United States has a recorded income tax lien.1_ Act 
of 1931, as amended, 28 U.S.C.A. (1940 ed.) §§ 901-906, now 28 U.S.C.A. 
§ 2410 (a-d). The government challenges plaintiffs’ right and by coun- 
terclaim seeks to foreclose its own lien. Internal Revenue Code, 26 
US.C.A. §§ 3678, 3744 [now 28 U.S.C.A. § 1396], 3800, and the Act 
of 1931. 


The problem arose in this fashion: Plaintiff bank in 1921 loaned 


1 The parties reside and the property is located in Luzerne County in this district. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §887. 
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John and Thomas Kehoe? $30,500, receiving a one year note, a mort- 
gage forthwith duly recorded and an accompanying bond as collateral 
security. The debt being reduced by payments the note in 1935 was 
surrendered® and replaced by a demand note for $28,700 with 5000 
bonds E. Prussian 6/53, 100 sh. Pelzer Mfg. Co. v. t. c., as additional 
security. 

The Collector of Internal Revenue in 1936 duly recorded in Luzerne 
County a lien for $442,186.57 income taxes against John Kehoe. 

Under warrant of attorney in the bond accompanying the mortgage 
the bank on January 26, 1943, entered judgment of record for $30,500 
against the mortgagors. Next day for a consideration the bank in writ- 
ing agreed with Thomas Kehoe to limit the lien and collection of the 
mortgage, accompanying bond, judgment thereon, and the debt repre- 
sented thereby to the property in question, and otherwise to release 
John and Thomas Kehoe from any further liability thereunder,* and 
surrendered® the demand note to Thomas Kehoe’s counsel. 

Meanwhile the government filed suit on its tax claim in the United 
States District Court and an exemplified copy of a judgment for $549,- 
983 obtained thereon was on March 11, 1943, duly recorded in Luzerne 
County. From other property of the taxpayer $9,000 was collected 
thereon; the balance remains due and unpaid. 

In 1945 the bank filed an affidavit of default for $22,704.22, obtained 
judgment and foreclosed on the mortgage in state court proceedings. 
It did not make the government a party or give it any particular 
notice thereof.® 

At the sheriff’s sale? the bank, as the highest and best bidder, pur- 
chased the property for $61.10. The deed was duly acknowledged, de- 
livered and recorded and the bank took possession. 





2 Brothers and owners as tenants in common of an undivided one-half interest in the 
property in question. 

8 The usual banking practice was to enter payments on the note—no other proof was 
kept—; to surrender the old note and execute a new note for the balance due. 

4 Similarly as to a $70,000 mortgage and bond of Thomas Kehoe, John Kehoe and Sarah 
Kehoe, his wife, covering a Wilkes-Barre property. An attachment execution thereon 
against Thomas Kehoe and the Scranton Lackawanna Trust Company, garnishee, was 
discontinued. 

5 Four notes were involved; on two notes the collateral was liquidated and the notes paid 
in full; the other two, including the note in question, were surrendered to the obligor but 
the collateral was retained. 

6 The Commissioner of Internal Revenue refused to release the government’s lien. The 
bank, in the state court naming the government as defendant, sought a declaratory judg- 
ment as to the status of the respective liens. A motion to dismiss was pending during 
the foreclosure proceedings. 

7 The sale was advertised by the sheriff in the Vigilant at Hazleton, the Mountain Echo 
at Schicksinny, and the Luzerne Legal Register, the latter the official county legal publi- 
cation. The other publications, described as periodicals of general circulation, seldom if 
ever come to the attention of Pittston residents. The precise location of the property 
as to block or corner was not given. 
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The bank placed the property on the open market and entered into 
an agreement of sale with Monk for $9,500 payable in installments. 
Monk took possession. 

As legal title holder and vendee in possession, respectively, plain- 
tiffs contend the mortgage was a prior lien,® the value of the property 
was less than the amount due on the debt,® and that the bank took 
title free and discharged of the tax liens and, if not, that they are appar- 
ent liens only constituting a cloud upon title affecting its marketability. 
In the latter event they ask us to decree that by virtue of the present 
proceedings the tax liens are divested and discharged, and directing 
that the records in the state court be marked accordingly.?® 

We consider first the government’s claim to affimative relief. They 
contend the debt was fully paid before entry of the default judgment; 
that the mortgage and lien thereof were thereby discharged and could 
not be kept alive against a subsequent tax lien; there being nothing 
for the bank to foreclose title did not pass from Kehoe. They therefore 
seek to foreclose their lien, to sell the taxpayer’s interest in the prop- 
erty and to have the proceeds, after payment of the costs, applied to 
the reduction of their indebtedness.“ 


To show prior payment they point (a) to the surrender of the 
original note and its replacement by a demand note in a lesser amount; 
(b) to the 1943 agreement, surrender of the note, and the remarks at 
the hearing hereon of the witness Battisti, Mr. Aston, counsel for the 
bank, and Mr. White, counsel for Thomas Kehoe.!? 


8 “First in time, first in right.” 26 U.S.C.A. §3672(b); United States v. Beaver Run Coal 
Co., $ Cir., 1938, 99 F.2d 610; United States v. Sampsell, 9 Cir., 1946, 153 F.2d 731 at 
page 736; Littlestown Nat. Bank v. Penn Tile Works Co., 352 Pa. 238, 42 A.2d 606, 608; 
In re Meyer’s Estate, 159 Pa. Super. 296 at page 301, 48 A.2d 210. 
®The uncontradicted evidence was that $9,500 represented the fair market value and 
the best price obtainable at the time of the sale to Monk, and that because of improve- 
ments and major repairs made by Monk and a general increase in realty values the 
interest in question was worth at the time of the hearing herein $16,000. 
10 The bank discontinued the pending action and commenced anew in the state court. 
Judgment was erroneously granted for want of an appearance and affidavit of defense. 
See 28 U.S.C.A. (1940 ed.) §902, now 28 US.C.A. §2410(b). Upon petition of the 
government the case was removed to the United States District Court; see §29, Jud. Code, 
28 US.C. §72 (1940), now 28 US.C.A. §§1446, 1447; 28 US.C.A. (1940 ed.) 
§908, now 28 U.S.C.A. §1444; and the judgment set aside. 

Lack of jurisdiction of the subject matter was not raised, but see Wells v. Long, 
9 Cir., 1947, 162 F.2d 842; Haldeman v. United States, D.C.Mich.1950, 93 F.Supp. 889. 
The action lacked diversity or other basis for federal jurisdiction. See and cf. Jud.Code, 
§24(1), 28 US.C.A. (1940 ed.) §41(1), now 28 US.C.A. §1345. As to remand, see 28 
US.C.A. §§71, 80 (1940), now 28 U.S.C.A. §1447(c). By amendment Monk was added 
as party plaintiff. In the counterclaim John and Thomas Kehoe were named as addi- 
tional party defendants. In view of the government’s counterclaim, the question of lack 
of jurisdiction has become moot. See American Fire & Cas. Co. v. Finn, $41 US. 6 at 
pages 16-18, 71 S.Ct. 534, 95 L.Ed. 702, 19 AL.R2d 738. 
11 See “Federal Tax Liens and Their Enforcement,” Samuel O. Clark, Jr., 83 Va. L. Rev., 
No. 1, January 1947, 18 at p. $1 et seq. : 
12 Explaining inability to produce the demand note, Mr. Battisti (p. 50): “.. . there 
was an adjustment of debt here.” Mr. Aston: “There has been a settlement with the 
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As to (a), they argue the debt was then paid in full; a new debt 
incurred, and a previously executed mortgage given as security for 
future indebtedness without the same being noted on the mortgage.'® 
There is no evidence to support such a theory or justify such an infer- 
ence. All of the evidence is to the contrary. 


“. . . A change of securities does not necessarily work an extin- 


guishment of the debt, . . . extinguishment or satisfaction depends 
upon the agreement and intention of the parties...” Fleming v. 
Parry, 24 Pa. 47 at page 51. “. . . If a note secured by a mortgage be 


renewed or otherwise changed, the lien continues until the debt is paid.” 
See Appeal of Kimberly, 7 A. 75, at page 79, 3 Sadler, Pa., 528; Cover 
v. Black, 1 Pa. 493; Jones v. Guaranty & Indemnity Co., 101 U. S. 622, 
al page 630, 25 L.Ed. 1030. “A promissory note given for an antecedent 
debt does not discharge it, unless given and received in absolute pay- 
ment.” Appeal of Kimberly, Id., supra, 7 A. at page 75, footnote 2. 

Alternatively they argue that the circumstances shown in (b) indi- 
cate the debt was then actually paid but the mortgage, accompanying 
bond and judgment thereon were left open to defeat the government’s 
claim. 

Ordinarily one cannot collaterally attack a judgment; Hoff v. Alle- 
gheny County, 343 Pa. 569 at page 572, 23 A.2d 338; Moeller v. Wash- 
ington County, 352 Pa. 640 at page 644, 44 A.2d 252; Boulton v. Starck, 
369 Pa. 45 at page 47, 85 A.2d 17; it is presumed to be valid and regular. 
Johnson v. Zerbst, 304 U.S. 458 at page 468, 58 S.Ct. 1019, 82 L.Ed. 
1461. The government however pleads an exception to the rule’* by 
claiming fraud and collusion between the mortgagor and the mortgagee 
to defeat the government’s claim. See and cf. In re Metzger’s Estate, 
242 Pa. 69 at page 79, 88 A. 915; Hartman v. Ogborn, 54 Pa. 120 at 
page 122; Meckley’s Appeal, 102 Pa. 536; Appeal of Dietrich, 107 Pa. 
174; Biddle v. Tomlinson, 115 Pa. 299 at page 304; McNaughton’s Ap- 
peal, 101 Pa. 550 at page 555; Fisher v. O’Donnell, 153 Pa. 619, 26 A. 
293. As to payment per se, see Bower v. Casanave, D.C., 44 F.Supp. 
501 at page 505; Dauberman v. Hain, 196 Pa: 435, 46 A. 442; Nace v. 
Hollenback, 1 Serg. & R. 540 at page 545. 
family of Mr. Kehoe. . . . The note has been turned over to the person who made the 
settlement.” P. 51, Mr. Aston: “The bank has taken the position that this is a business 
transaction and we have collected our money as far as we are concerned. ... We will 
produce it (the note) along with the date and terms of settlement and with whom it 
was made.” (P. 74) “... We have a judgment ... which is not subject to a collateral 
attack.” (P. 80), Mr. White: “This is the note: that was delivered to me at the time 
the matter was closed.” (Pp. 80-81), Mr. Battisti: “This is a mortgage note. .. . 
There was a settlement of all of Thomas Kehoe’s obligations with the bank . . .” (P. 85), 
“ ,. we have a written agreement .. . for the settlement.” ° 
- rN the latter, citing Weir v. Potter T. & M. G. Co., 323 Pa. 212 at page 220, 185 


14 Albeit not precisely; cf. Johnson’s Appeal, 9 Pa. 416 at page 425; Lewis v. Nenzel, 
88 Pa. 222 at page 225; Kepler v. Kepler, $330 Pa. 441 at page 445, 199 A. 198. 
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The burden is on the party attacking a judgment to establish its 
invalidity. Com. ex rel. v. Reading, 336 Pa. 165 at page 170, 6 A.2d 776. 
Fraud is never presumed; he who avers it has the burden of proving it. 
Budd v. Com. of Internal Revenue, 3 Cir., 1930, 43 F.2d 509 at page 
512. It must be established by clear and convincing proof; Morrison v. 
Heller, 3 Cir., 1950, 183 F.2d 38. See Finberg v. Burkhardt, 239 Pa. 519 
at page 524, 86 A. 1062, 1064, “... by evidence that is clear, pre- 
cise, and indubitable”; cf. Cloud v. Markle, 186 Pa. 614, 40 A. 811, and 
see Fox v. Queens County Sales Co. Inc., D.C.E.D.N.Y.1931, 52 F.2d 
794. It may be concluded from circumstantial evidence. Chorost v. 
Grand Rapids Factory Show Rooms Inc., 3 Cir., 1949, 172 F.2d 327 at 
page 329, and see Connolly v. Gishwiller, 7 Cir., 1947, 162 F.2d 428, at 
page 433. 

The government seeks to make an exception to the foregoing by 
analogy with Nevil v. Heinke, 22 Pa.Super. 614. Under a Pennsylvania 
statute, 12 P.S. § 309, a terre tenant is a necessary party in a mortgage 
foreclosure proceeding. If not made a party he is not affected by the 
judgment and may later raise whatever objections and defenses he could 
have raised if served. See 18 Pa.Standard Practice, p. 624. The govern- 
ment argues that having consented to be made a party to state mort- 
gage foreclosure proceedings’ they should not be deprived of any rights 
by plaintiffs’ failure to do so.® But in sci. fa. proceedings the burden 


15 But cf. Douglas Properties v. Stix, 1986, 118 Fla. $54, 159 So. 1, 105 A.L.R. at page 
1260; Ormsbee v. United States, D.C., 23 F.2d 926; Minnesota Mutual Life Ins. Co. v. 
United States, 5 Cir., 47 F.2d 942 at page 944. 

16 Based upon the same premise they seek to set aside the sheriff’s sale, alleging use of 
an improper advertising medium, insufficient description and inadequacy of price. As to 
the medium, there was compliance with the letter but not the spirit of the law. See 
Markle Banking & Trust Co. v. Silverman, 30 Luzerne, Pa. Legal Register Rep. 358 at 
$55; Metropolitan Life Ins. Co. v. Broomall, 30 Delaware Co. Rep., Pa., 599 at 600; 
45 PS. §§39, 81, 83, 84; 7 Pa. Standard Practice, p. $51. As to the other grounds, see 
Id. pp. 353, 359, 372-878; 45 P.S. §§81, 88. The errors, if any, were merely procedural 
irregularities. Foley v. Smy, 352 Pa. 292 at page 296, 42 A.2d 453; Gross v. Simsack, 
$64 Pa. 337 at page 341, 72 A.2d 103; 18 Pa. Standard Practice, p. 692; 12 PS. §§2447, 
2511; Keystone Collieries v. Mudge, 256 Pa. 180, 100 A. 526, 1 A.L.R. 1428; Knox v. 
Noggle, 328 Pa. $02, 304, 305, 196 A. 18; Peoples-Pittsburgh Trust Co. v. Blickle, 330 
Pa. 398, 199 A. 218; McLanahan v. Goodman, 265 Pa. 43 at page 49, 108 A. 206; Trach- 
tenberg v. Glen Alden Coal Co., 354 Pa. 521 at page 530, 47 A.2d 820, 172 A.L.R. 647; 
American State Bank & Trust Co. v. Mariades, $28 Pa. 428 at page 430, 196 A. 71. The 
government does not offer to bid sufficient to pay the mortgage, nor state that anyone 
was misled by the description. See Lyle v. Armstrong, 235 Pa. 224 and 226, 88 A. 577; 
In re Bowen, D.C., 58 F.Supp. 286 at page 297, affirmed, $ Cir., 151 F.2d 690. 

We see no relevancy in the government’s reference to the Pennsylvania Deficiency 
Judgments Act, as amended, 12 P.S.Pa. §§2621.1-2621.11. After the sheriff’s sale the 
mortgage lien ceased to exist; the mortgagor-mortgagee relationship terminated. Miners 
Nat'l Bank of Pottsville v. Frackville Sewerage Co., 157 PaSuper. 167 at page 173, 42 
A2d 177; Pennsylvania Company v. Emmons, $38 Pa. 518 at page 518, 18 Ad 417. 
The bank agreed to restrict its claim to the property and herein seeks no additional 
amount. Sophia Wilkes B. & L. Ass’n v. Rudloff, $48 Pa. 477 at page 479, 35 A.2d 278. 
See Id., 348 Pa. at p. 481, 85 Ad at page 280; “. .. the judgment ... has been dis- 
charged as completely and effectually as if it had been actually paid off in cash.” In re 
McGrath’s Estate, 159 PaSuper. 78, 46 A.2d 735; Hoffman Lumber Co. v. Mitchell, 170 
PaSuper. $26, 85 A.2d 664 at page 666. The intention of the Deficiency Judgments Act 
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‘of proving payment is upon the one averring it. Brownell v. Oviatt, 
215 Pa. 514, 64 A. 670; Coursin v. Shrader, 146 Pa. 475, 23 A. 801, and 
see Porter v. Levering, 330 Pa. 392 at page 396, 199 A. 482. The burden 
is therefore upon the government. 

The uncontradicted evidence is that when the agreement was ex- 
ecuted John Kehoe’s indebtedness to the bank was then $64,910, of which 
$23,235 represented the balance due on the note in question. The 
testimony was that the balance due on the note was not realized by 
the bank, even considering the money realized from the sale to Monk, 
and that a portion thereof had to be ultimately charged off. 


Is there any principle of law warranting an inference of payment? 
A creditor may hold several securities for the same debt. Baum v. Ton- 
kin, 110 Pa. 569 at page 573, 1 A. 585. He may relinquish his collateral 
security altogether without the consent of other creditors. Jennings 
v. Loeffler, 184 Pa. 318 at page 325, 39 A. 214. He may pursue his rem- 
edy on all or one with but one satisfaction. Schuylkill Trust Co. v. 
Sobolewski, 325 Pa. 422, 190 A. 919, and see Evans v. Provident Trust 
Co., 319 Pa. 50 at page 52, 179 A. 452, and cases cited; Stofflett v. Kress, 
842 Pa. 332 at page 335, 21 A.2d 31. If the debt was paid the mortgage 
and the lien thereof were exhausted and could not be kept alive as 
against the subsequent tax lien. Weir v. Potter T. & M. G. Co., supra, 
$23 Pa. at page 223, 185 A. 630, and a parol forgiving of the debt ac- 
companied by a delivery of the securities to the debtor-mortgagor would 
be sufficient. Id. 323 Pa. at page 219, 185 A. 630. So too payment, re- 
lease or extinguishment of a bond or mortgage would discharge the 
other unless otherwise intended by the parties. See Kaylor v. Central 
Trust Co., 154 Pa. Super. 633 at page 637, 36 A.2d 825, and cases cited. 
The release of personal liability on the obligation secured by the mort- 
gage does not per se extinguish the right to enforce the mortgage for 
the lien remains until the debt is paid. See Kimberly’s Appeal, supra, 
7 A. at page 79; Mollenauer v. Smith, 51 Pa.Super. 517; Devling Bros. 
Inc. v. Horn, 324 Pa. 481, 188 A. 347; 18 Pa.Standard Practice p. 601. 


It is the debt which gives the lien its life. Weir v. Potter T. & M. G. 
Co., supra, 323 Pa. at page 221, 185 A. 630. 


Here the intention of the parties is clear. There was good and valu- 
able consideration. The contract was valid when made. The bank 


was to protect judgment debtors. Union Trust Co. v. Tutino, 353 Pa. 145 at page 148, 
44 Ad 556, and see Bank of America Nat'l Trust & Savings Ass’n v. United States, 
D.C.Cal.1949, 84 F.Supp. 887 at page 888. Petitioning the court to fix the fair market 
value of the property is required only when a creditor seeks to collect the balance due 
on the judgment. Ochiuto v. Prudential Ins. Co. of America, 356 Pa. 382 at page 385, 
52 A.2d 228, and see Auerbach v. Corn Exchange Nat’! Bank & Trust Co., $ Cir., 1944, 
148 F.2d 709, 712. As to the additional security, see Evans v. Provident Trust Co., $19 
Pa. 50 at page 52, 179 A. 452; Landberg v. Equitable Investment Co., 292 Pa. 476 at 
page 481, 141 A. 802. 
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bound itself to look only to the property for payment of the balance 
due on the note. They could accomplish this by proceeding either on 
the mortgage or on the judgment on the bond. See 21 PS. Pa. § 804; 
Cooper v. Lucas, 152 Pa.Super. 655 at page 658, 33 A.2d 466. 


A court cannot make a decree based upon mere suspicion without 
competent proof. After a careful review and consideration of the entire 
record, the relevant legal authorities and the arguments of counsel, cf. 
Kaylor v. Central Trust Co., supra, 154 Pa. Super. at page 637, 36 A.2d 
825, and see Fair & Square B. & L. ‘Ass’n v. Presbyterian Board, 302 Pa. 
162 at page 169, 170, 153 A. 341, we find no credible convincing evidence 
that the balance due as stated in the default judgment was not true and 
correct. There is no evidence of prior payment or of fraud or collusion 
to defeat collection of the tax lien.17 In fact, the bank’s claim being 
eliminated if any other property of the debtor be accumulated or other- 
wise discovered the government’s lien would have greater efficacy. 


Where a validly recorded prior mortgage followed by a validly re- 
corded tax lien is foreclosed in a state court without making the govern- 
ment a party, the tax lien is not thereby extinguished; the purchaser 
takes title subject thereto. The tax lien is immune to state action. 
Once established against property of a taxpayer it may only be removed 
as federal laws permit. United States v. Kensington Shipyard & Dry- 
dock Corp., 3 Cir., 1948, 169 F.2d 9 at page 12.18 The mortgage lien no 
longer exists. Footnote 16, supra. The tax lien remains,!® but subordi- 
nate and inferior to the bank’s rights in the property. See Footnote 8, 
and Bank of America Nat’l Trust & Savings Ass’n v. United States, 
supra, 84 F.Supp. at page 388. 


Monk is entitled to demand that the bank deliver a clear and mar- 
ketable title. McDermott v. Reiter, 279 Pa. 545 at page 548, 124 A. 187; 
Taylor v. Allen, 60 Pa. Super. 503; Heppenstall v. Leng, 217 Pa. 49, 166 
A. 991, 12 L.R.A., N'S., 652. 


17 Nor is there any evidence to support the government’s contention (see 56 PS. Pa. 
§ 272, subd. 5) that John Kehoe was only an endorser whose liability ceased upon the 
alleged release of the principal. 
18 See Ralston v. Heiner, D.C.W.D.Pa. 1927, 21 F.2d 494, 495, affirmed, 3 Cir., 1928, 24 
F.2d 416; State of Michigan v. United States, $17 U.S. 338, 63 S. Ct. 302, 87 L.Ed. $12, 
and cases cited; United States v. Snyder, 149 US. 210, 18 S.Ct. 846, 37 L.Ed. 705; 9 
Mertens Law of Fed. Income Taxation, §54.42, pp. 607-608 and cases cited; contra, Trust 
Co. of Tex. v. United States, D.C. Tex. 1933, 3 F. Supp. 688, based upon a Texas rule 
of law contrary to that of Pennsylvania, see Harper v. Consolidated Rubber Co., 284 Pa. 
re page 451, 181 A. 356; Eldredge v. Eldredge, 128 Pa.Super. 284 at page 291, 194 
For an interesting analogy cf. Taylor v. Carryl, 20 How. 588, 61 US. 583, 15 L.Ed. 
1628; Dungan’s Appeal, 68 Pa. 204. 
19 Ordinarily a lien continues until liability therefor is satisfied or becomes unenforcible 
by lapse of time. 26 U.S.C.A. §8671; In re Victor Brewing Co., $ Cir., 1944, 143 F.2d 
831. Liens are property rights and may not be divested as a matter of procedure. In re 
Pennsylvania Central Brewing Co., $ Cir., 1948, 185 F.2d 60 at page 68. The foregoing 
must however be read in context with the Act of 1981. 
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Plaintiffs had the choice of two alternative procedures, #.e., that pro- 
vided by the Revenue Code, 26 U.S.C.A. § 3679, which is cumbersome 
and involved and at the present time rarely resorted to, and the more 
flexible and convenient method provided by the Act of 1931, as 


amended.”° 

We are confronted therefore with conflicting requests. The govern- 
ment, seeking to enforce its tax lien, demands that we order the prop- 
erty sold and distribute the proceeds. 26 U.S.C.A. §§ 3678, 3744, 3800, 
and the Act of 1931.21 The plaintiffs, relying upon the Act of 1931, as 
amended, ask that there be no sale and that on the contrary we quiet 
title by a decree cancelling the tax lien. 

It is clear that if a sale were ordered no fund would be provided 
in which the government would share.??, Under similar circumstances, 
prior to the 1942 amendment to the Act of 1931,?° the courts were in 
conflict as to the relief which might be afforded.** 


20 See Clark Id. p. 82 et seq.; 9 Mertens Id. §§54.52, 54.53. 

21 §§3744 and $800 provide additional aid in enforcing the Internal Revenue laws; $744 
as to venue, 3800 granting district courts jurisdiction at the instance of the United States 
to make necessary and appropriate orders or decrees. Cf. §§3678, 3679, 28 U.S.C.A. 
§§901-906, as amended, 28 U.S.C.A. §2410 (a-d).§3678 applies where it is necessary 
to sell property to satisfy unpaid taxes. If a claim of the United States is established 
therein the court may order a sale. (Until June 22, 1936, c. 690, §802(a), 49 Stat. 1743, 
the statute read, “shall decree a sale”.) 

§8679 may be used where a-.person has a recorded lien or interest prior to that of 
the United States, or purchases the property at a sale to satisfy the prior lien or interest. 
In a civil action to determine such claim or lien the court is directed to adjudicate the 
matter in the same manner as under §3678. 

Under the 1931 Act, the United States consents to be named a party in actions to 
quiet title as well as to foreclose a mortgage or lien upon property in which it claims a 
lien. Here the government has the only remaining lien. Defendant is authorized to bid 
at the sale on its first lien but only to the extent of the government’s indebtedness plus 
expenses of sale. The right to redeem is spelled out in the statute to cover situations 
only where the sale is made to satisfy a lien prior to that of the United States. See 28 
US.C.A. (1940 ed.) §904, now 28 US.C.A. §2410(c). 

If the government’s lien were other than a tax lien the Comptroller General could 
release the property from the government lien. 

22 Sherwood v. United States, D.C.N.Y. 1925, 5 F.2d 991; Fox v. Queens County Sales 
Co. Inc., supra, 52 F.2d at page 795; Ormsbee v. United States, D.C.Fla. 1928, 23 F.2d 
926; Mertens Id. §54.54. 
23 Act of Dec. 2, 1942, 50 Stat. 1026, 28 US.C. (1940 ed.) §901, now 28 US.C.A. 
§2410(a). 
24 Qne view: By the terms of the statute which must be strictly construed, the court 
could grant no relief except to order a sale. Metropolitan Life Ins. Co. v. United States, 
6 Cir., 1939, 107 F. 2d 311 at $14, certiorari denied $10 U.S. 630, 60 S.Ct. 978, 84 L.Ed. 
1400 (§3207, as amended, see historical note 26 U.S.C.A. §3678) criticized in 58 Harv. L. 
Rev. 888, 49 Yale L.J. 1106; Integrity Trust Co. v. United States, D.C.N.J. 1983, 3 
F.Supp. 577 (Act of 1981); followed in Borough of Kenilworth v. Corwine, D.C.N.J.1951, 
96 F.Supp. 68; Sherwood v. United States, supra, 5 F.2d at page 993 (§3207, supra); 
Fox v. Queens County Sales Co. Inc., supra, 52 F.2d at page 795 (§3207, supra) ; Ormsbee 
v. United States, D.C.Fla.1928, 28 F.2d 926 (§8207, supra); Ford Bros. & Co. v. Edding- 
ton Distilling Co., D.C.M.D.Pa.1939, 30 F.Supp. 218 (dicta as to the Act of 1931 prior 
to the 1942 amendment). 

_ The other view: When it is obvious that the value of the property is insufficient to 
satisfy even a private lienor the court may order cancellation of the tax lien without first 
ordering the property to be sold. A court is not required to do a vain and useless thing. 
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Confronted by this diversity of opinion®® Congress passed the 1942 
amendment to include actions to quiet title in addition to those for fore- 
closure of mortgages and other liens. This in effect extended the scope 
of relief which could be granted in actions brought under the Act.7° As 
to the plaintiffs’ right to maintain such an action and the requirement 
that a plaintiff be in possession, see Heppenstall v. Leng, 217 Pa. 491, 
66 A. 991, 12 L.R.A., N.S., 652, a case closely analogous on its facts.” 
As to the jurisdiction of the court and the measure of relief which might 
be granted in such actions, see 44 Am.Jur. Id. § 32, p. 25. ‘A party may 
have his title cleared and quieted by a decree cancelling and avoiding 
the offending instrument and prohibiting the claim of any right there- 
under; and see Humble Oil & Refining Co. v. Sun Oil Co., supra, 5 Cir., 
191 F.2d at page 719. 


True, § 3678(c) provides that when a claim or interest of the United 
States is established the court may order a sale and the Act of 1931 pro- 
vides, “Where a sale of real estatg is made to satisfy a lien prior to that 
of the United States, the United States shall have one year from the 
date of sale within which to redeem.” 28 U.S.C.A. (1940 ed.) § 904, 


Oden v. United States, D.C.La.1929, 38 F.2d 553; cf. Trust Co. of Tex. v. United States, 
D.C.1933, $3 F.Supp. 683, supra (§3207 supra); Minn. Mutual Life Ins. Co. v. United 
States, D.C.Tex. 1931, 47 F.2d 942 (§83207, supra, as amended). 

See 9 Mertens Id. §54.42 at p. 608; note 105 A.L.R. 1261. 


25 The cases presented the need for an amendment by describing the government’s lien 
as a cloud on title. Sherwood v. United States, supra, 5 F.2d at page 993; Minnesota 
Mut. Life Ins. Co. v. United States, supra, 47 F.2d at page 948; dissenting opinion Met- 
ropolitan Life Ins. Co. v. United States, 6 Cir., 107 F.2d at 316. 

“An apparent cloud.” Oden v. United States, 33 F.2d at page 558, supra. See Clark, 
Id. at p. 82. “The government’s tax lien is . . . a cloud on title; accordingly, it is essential 
that other claimants . . . should be afforded a method for removal of the tax lien.” And 
see notes in 58 Harv.L.Rev. 888, 49 Yale L.J. 1106. In Seals v. United States, D.C.La. 
1938, 24 F.Supp. 896, the court quieted title without the aid of the amendment. 

As to what constitutes a cloud upon title, Octoraro Water Co. v. Garrison, 271 Pa. 
421 at page 427, 114 A. 638, 640, defines it inter alia as “a cloud . . . which it would be 
inequitable to enforce,” and see Barnes v. Boyd, D.C., 8 F.Supp. 584 at page 597, affirmed, 
4 Cir., 73 F.2d 910, certiorari denied 294 U.S. 7238, 55 S.Ct. 550, 79 L.Ed. 1254. 

“A lien which has been . . . nullified by foreclosure of another lien.” See Note 8 
ALR. 150. “A claim ... (which) would embarrass alienation of a property.” Humble 
Oil & Refining Co. v. Sun Oil Co., 5 Cir., 1951, 191 F.2d 705 at page 719, and see Phelps 
v. Harris, 101 U.S. 370 at $74, 25 L.Ed. 855; Gardner v. Buckeye Savings & Loan Co., 
108 W.Va.673, 152 S.E.2d 530, 78 ALR. p. 5, 6; 74 CIS., Quiet Title, §1, p. 11; ef. Id., 
§14, p. 35. As to the distinction between an action to quiet title and to remove a cloud, 
see Black’s Law Dictionary, 3d Ed., p. 44; 44 AmJur., Quieting Title, p. 5; 74 CJS., 
Quieting Title, §2. 

26 See Clark Id. p. 85; 9 Mertens Id. p. 629, and see and cf. Naus v. Brodrick, D.C.Kan. 
1951, 103 F.Supp. 233; Jones v. Tower Production Co., 10 Cir., 1941, 120 F.2d 779 at 
page 782. 

27 And see Hutchinson v. Dennis, 217 Pa. 290, 66 A. 524; Humble Oil & Refining Co. v. 
Sun Oil Co., supra, 5 Cir., 191 F.2d at pages 710, 712, 718; United States v. State of 
Oregon, 295 U.S. 1 at page 24, 55 S.Ct. 610, 79 L.Ed. 1267; Gregory v. Keenan, D.C., 
256 F.949, 962; Lancaster v. Kathleen Oil Co., 241 U.S. 551 at page 555, 36 S. Ct. 711, 
60 L.Ed. 1161. See as to analogous situations, Barnes v. Boyd, supra, D.C., 8. F.Supp. 
at page 597; 44 Am.Jur. Id. supra, §54, pp. 41, 42; 74 C.J.S., Quieting Title, §32, pp. 
57-59; Seals v. United States, supra, D.C., 24 F.Supp. at page 899. Generally as to 
remedy, see Michalski v. Kruszewski, $80 Pa. 62, 63, 64, 198 A. 673. 
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now 28 U.S.C.A. § 2410(c). Here the mortgage lien being extinguished, 
if any sale were held it would be to foreclose the tax lien. In view of the 
foregoing, we see no good reason why this court, as a court of equity, 
should not exercise its power by finally establishing the legal relations 
of the parties to the property in question, although this is the first case, 
so far as our research has revealed, to grant such relief since the 1942 
amendment. Cf. Bank of America Nat’l Trust & Saving Ass’n v. United 
States, supra. Such a conclusion is not only supported by the foregoing 
but rests upon sound principles of remedial justice. 

A decree consistent herewith may be submitted ordering the cancel- 
lation of the government’s lien as to the property in question and direct- 
ing that the records of the state court be marked accordingly. 





Bank Cannot be Compelled to Disburse 


Loan Funds Without Instructions 


An oil company which was in financial trouble borrowed 
money from defendant bank on a note, payable in installments. 
The bank was to keep the money in a special account and make 
payments to certain of the oil company’s creditors. Some credi- 
tors were designated for payment almost immediately, others 
were to be paid for labor and materials as the oil company gave 
the bank “official instructions” to make payment. The bank 
disbursed some $211,000 of the loan, but refused to pay over 
the rest when the oil company defaulted on its first installment 
on the note. A tool company which was a creditor of the oil 
company brought suit to compel the bank to pay out funds to 
it for goods and services rendered to the oil company. 


In reversing two lower courts, the Supreme Court of Texas 
held that the bank was not obligated to pay out any money 
from the account unless it received specific instructions from 
the oil company. Since these instructions had not been received 
there was no obligation for the bank to pay over the funds. 
Mercantile National Bank at Dallas v. McCullough Tool Com- 
pany, Supreme Court of Texas, 259 S. W. 2d 724. The opin- 
ion of the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §405. 
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WILSON, J.—This controversy determines which of two creditors 
shall bear a portion of the loss caused by the failure of an oil company. 
The determining question: May a third party action be brought upon 
a contract under which a bank agrees to lend money to an oil company 
to be disbursed to its creditors from a deposit account? The answer is 
“No” where (as here) the oil company has not authorized the bank to 
pay the specific account in a manner meeting the bank’s requirements 
for withdrawing money from the deposit account. 


The Court of Civil Appeals, 250 S. W. 2d 870, allowed the tool com- 
pany a recovery against the bank. 


The oil company, needing money to pay its creditors, gave the bank 
a note dated December 27, 1949 in the face amount of $278,000 secured 
by an oil and gas lease then owned and operated by the oil company and 
having at that time four producing wells and a fifth being drilled. This 
note required monthly installments of a minimum of $5,000 each with 
each installment to contain at least three-fourths of the monthly oil runs 
from the lease. The money borrowed in consideration of this note was 
to be deposited to the account of the oil company and then disbursed by 
the bank directly to creditors. On January 13, 1950 the bank disbursed 
up to $211,360. Thereafter the oil company failed to meet its first $5,000 
a month minimum payment. There is in excess of $67,000 of the face 
value of the note undisbursed which the bank refuses to pay out. 

The tool company contends that the balance of the note must be 
distributed to the creditors, even though the note be in default, because, 
it says, the bank’s contract to lend the money was for the benefit of 
creditors who can demand that the entire loan be completed and dis- 
bursed. The trial court and a majority of the Court of Civil Appeals 
agreed. 


This controversy arises from a cover letter from the oil company to 
the bank (delivered simultaneously with the execution of the note and 
deed of trust—December 27, 1949) containing the following paragraph: 


“Advances by you under such loan are to be credited to the de- 
posit account of Mystic Oil Corporation with you. Out of such ad- 
vances you are authorized and instructed to make or cause disburse- 
ments to be made as follows: (1) a disbursement to the Fort Worth 
National Bank at Fort Worth, Texas, of approximately $27,500.00 to 
pay off and discharge a deed of trust lien dated September 19, 1949; 
(2) a disbursement to Dallas National Bank in the sum of approxi- 
mately $50,000.00 to pay off and discharge liens created by Assign- 
ments from Louis Burns to Curtis Norman dated May 27, 1949 and 
from Louis Burns to Dallas National Bank dated June 7, 1949; (3) 
disbursements to materialmen and contractors holding liens of record 
in the approximate amount of $12,758.00 arising from bills for labor 
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and materials on wells Nos. 1 and 2; (4) a disbursement to Louis 
Burns or to his credit, in the amount of $16,800.00; (5) another dis- 
bursement to Louis Burns or to his credit in the amount of $35,000.00. 
Subsequent advances and disbursements are to be made on account 
of bills for labor and materials and equipment on wells Nos. 4 and 5, 
and official instructions with regard thereto will be furnished.” 


Since the account at bar was not specifically mentioned, the last sen- 
tence quoted above is crucial. This sentence did not direct the bank to 
disburse the money to all creditors on Well No. 5. It said that “subse- 
quent .. . disbursements are to be made on account of . . .” bills for Well 
No. 5 and “.. . official instructions . . . will be furnished.” We hold that 
if there be any ambiguity in this sentence the parties have themselves 
construed the contract as requiring that disbursements from the deposit 
account be upon a specific authorization for each item. We base this 
upon the following evidence. 

The account sued upon at bar was for supplies furnished for Well 
No. 5. Two days (December 29, 1949) after the delivery of the note, 
the oil company sent to the bank a list of creditors and amounts due for 
wells Nos. 3, 4, and 5. The next day the oil company delivered to the 
bank the following letter: 

“Dallas, Texas 
“December 30, 1949 

“Mercantile National Bank at Dallas 

“Mercantile Bank Building 

“Dallas, Texas 

“Re: Disbursements from Loan Account of Mystic Oil Corporation 


“Gentlemen: 

“You are hereby authorized to disburse out of the above account 
payments for our No. 4 well in an amount not exceeding Sixty-Two 
Thousand One Hundred Seventeen and 74/100 ($62,117.74) Dollars. 

“These disbursements to creditors are to be made in the amounts 
heretofore listed and submitted to you, and in accordance with our 
conversation of December 29th current. 

“Very truly yours, 
“Mystic Oil Corporation 
“John J. Shanahan, President 


“By John G. Connally 


“Attest: 
“W. J. Gerron 
“Secretary-Treasurer 
6 ‘Seal’ 





204 





THE BANKING LAW JOURNAL 


Subsequently (January 12, 1950) the bank wired John J. Shanahan 


as follows: 


“Re your letter December 27, with reference to disbursements on 
loan to Mystic. Please supply us supplemental instructions authoriz- 
ing and directing disbursements for Mystic to all the parties listed 
on list of unpaid bills furnished us on December 29, showing Accounts 
Payable on well No. 4 and instructions authorizing payment to Ray 
Harris Drilling Company on invoice dated November 10, for $1,- 
547.67 and same company’s invoice dated December 2, for $9,087.20. 
Please furnish such instructions by telegram and confirm by letter 
for our files.” 


Shanahan as President of the oil company replied (January 13, 1950) 


to this by wire and letter. The wire being: 


“Brighton, Mass. 
“January 13, 1950 
“Mercantile Natl. Bank 
“Dallas, Texas 
“Reference your telegram you are authorized to disburse from Mystic 
loan account all well number four creditors listed with you December 
29th and to pay Ray Harris Company on invoices for $1547.67 and 
$9087.20. 
Letter follows. 
“Mystic Oil Corp. John J. Shanahan, President.” 


The letter being: 


“17 Electric Avenue 
“Boston 35, Mass. 
“January 13, 1950 

“Merchantile National Bank at Dallas 

“Merchantile Bank Building 

“Dallas 1, Texas 


“Re: Disbursements from Loan Account, Mystic Oil Corporation, 
Well No. 4 


“Gentlemen: 

“You are hereby authorized to disburse out of the above account 
payments for our well No. 4 in an amount not exceeding sixty-two 
thousand one hundred seventeen and 74/100ths ($62,117.74) dollars. 
“These disbursements are to be made in the amounts heretofore listed 
and submitted to you and in accordance with our conversation of 
December 29th, our letter of December 30th and our telegram of 
even date, of which latter this letter is a confirmation. 

“We request, at your early convenience, that you furnish us with an 
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itemized statement, listing creditors and amounts paid out, of the 
loan account through and including these authorized disbursements. 
“Very truly yours, 
“Mystic Oil Corporation 
“By John J. Shanahan 


“John J. Shanahan, Pres.” 


Therefore this much is clear. The advances obtained upon the note 
were to be deposited to the credit of the oil company and disbursed 
according to further instructions. 


Since before default the power to grant an authorization to pay a 
particular account or withhold it lay with the oil company, the tool 
company could not possibly have had a direct action against the bank 
before authorization of its account for payment. McCown v. Schrimpf, 
21 Tex. 22. The trial court’s findings that the only limitation upon the 
bank in paying creditors was the condition that Well No. 5 be a com- 
mercial producer is contrary to the terms of the contract as construed 
by the parties. Each separate withdrawal had to be authorized. 


Was the bank ever authorized to pay this account? Certainly not 
before February 2, 1950. On that date Mr. Fred A. Bryant, an auditor 
for the oil company, forwarded to the bank a statement including this 
account. 


What do. the words official instructions in the cover letter mean? 
The bank introduced a corporate resolution dated December 27, 1949 
(same date as cover letter) designating the bank as a depository and 
authorizing withdrawls in the name of the corporation from the de- 
posit account by “any two (2) of the following: John J. Shanahan and 
Louis Burns; or John J. Shanahan and William J. Gerron.” While this 
is somewhat ambiguous it obviously means that withdrawals require 
two signatures one of which must be Shanahan. The other may be 
either Burns or Gerron. The letter of December 30, 1949 (quoted above) 
contained the signature of Gerron and the supplemental instructions 
to it were signed by Shanahan. The cover letter specifically directed 
that the proceeds of the loan were “to be credited to the deposit ac- 
count” of the corporation. We hold that the words official instructions 
mean instructions satisfying the corporate resolution for a withdrawal 
from the same “deposit account” mentioned in the first sentence of the 
letter. 


It is clear that there could be no withdrawal from this deposit ac- 
count without express authorization from Shanahan plus one other. 
There is no evidence in the record that Shanahan ever approved the 
tool company’s account for payment or directed the bank to pay it. The 
testimony on Mr. Bryant’s furnishing of the list of accounts due is that 








206 THE BANKING LAW JOURNAL 


he was requested to do so by the bank and authorized to do so by Burns. 
Under the corporate resolution furnished the bank Burns could not 
himself make a withdrawal. Neither could he alone authorize anyone 
else to do so. A list of accounts due had been furnished the bank on 
December 29, 1949 and at that time the bank had required authoriza- 
tion (quoted above) satisfying the corporate resolution. The officials 
of the oil company immediately complied with the bank’s request. Thus 
the parties themselves have construed this contract. We hold that the 
bank did not ever receive official instructions authorizing a withdrawal 
from the deposit account to pay the tool company. 

On the record before us the bank’s letters and statements to the tool 
company show on their face that the bank is not estopped to urge its 
defenses by reason of statements by the bank inducing the tool com- 
pany to extend credit. After a careful examination of the testimony of 
the credit man for the tool company, we conclude that there is no evi- 
dence that the bank induced the tool company to extend credit by lead- 
ing it to believe the bank would pay regardless of the success of Well 
No. 5. The credit was extended between November 2, 1949 and Janu- 
ary 12, 1950, so statements made after January 12th cannot be the basis 
for this estoppel. The bank conditioned any statements about Well 
No. 5 on the well being “satisfactory” and a “producer.” The tool com- 
pany could not have failed to understand that if Well No. 5 was not 
worthy of credit the bank intended to lend no money upon it. On De- 
cember 30, 1949 the bank wrote the tool company as follows: 

“In answer to your telegram regarding Mystic Oil Corporation, 

I wish to advise you that we are in the process of closing a loan on 

wells 1, 3 and 4, but from the record I looked at today, I think all 

your bills are on well 5. The company hopes to bring this well in 
within the next fifteen days, and if the well is satisfactory, we will 
make further disbursements which would include your accounts.” 


It is immaterial that the mortgage covered the entire lease or that 
as between the bank and the oil company the loan could not be divided 
between the wells. It is the precise estoppel which must be examined. 
A reasonably prudent creditor should have concluded from the bank’s 
statement that the bank had no intention of paying bills on Well No. 5 
unless it was “satisfactory.” In his dissent to the Court of Civil Appeals 
opinion Judge Hughes correctly appraises the evidence contained in this 
record on this point. Since the tool company urged this estoppel it had 
the burden of proof which included proof that Well No. 5 was satisfac- 
tory or worthy of credit. We hold that as a matter of law the record 
does not support this estoppel. 

The record is so scanty on the amount of oil actually produced from 
Well No. 5 before it expired that this record will not support a finding 
that the tool company gave up a valuable right in not fixing a material- 
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man’s and laborer’s lien or could have collected any appreciable amount 
of its debt by fixing a lien on Well No. 5. 

The judgments of the trial court and that of the Court of Civil 
Appeals are reversed and judgment is here rendered that the tool com- 
pany take nothing. Costs are taxed against the tool company (respond- 
ent here). 


On Motion for Rehearing 

The tool company contends that we were in error in holding that it 
did not give up a valuable right in failing to file a materialman’s lien. It 
urges an estoppel against the bank based upon alleged representations 
made to it by an official of the bank which caused it to refrain from filing 
its statutory lien. Statements alleged to have been made by the bank 
subsequent to January 12, 1950 are alleged to be the basis of this es- 
toppel. The trial court found: 

“...In a telephone conversation between J. H. Rankin and J. M. 

Gray about January 30, 1950, Rankin advised Gray to send the 

invoices and a statement of plaintiff’s account and that the bank 

would pay plaintiff’s account, which was known at the time to be 

$6932.90. ...” 

There is another finding of fact that: 


“. . . except for such promises of J. H. Rankin as Vice President of 

the defendant bank, the plaintiff would have filed in Tom Green 

County its materialman’s and laborer’s lien and would have had 

and held a good and valid lien against the leases, etc., of Mystic Oil 

Corporation, but because of said promises and assurances of the 

defendant bank the plaintiff did not file any materialman’s and 

laborer’s lien, but relied wholly on the defendant bank... .” 

While Article 5473, Vernon’s Ann.Civ. St. gives a materialman a lien 
upon an entire lease for work done upon one well, Oil Field Salvage Co. 
v. Simon, 140 Tex. 456, 465, 168 S.W.2d 848, these findings will not 
support the judgment either in contract or estoppel. 

The motion for rehearing is overruled. 





NEW ANGLE FAILS TO GET AROUND STATE USURY 
STATUTE 

The Michigan Supreme Court has upheld the conviction of an indi- 
vidual who, in order to get around the 7% statutory maximum interest 
rate in that state, required borrowers to buy a 90c bottle of vitamins for 
$10.00. The borrower had to give defendant a promissory note covering 
the amount actually borrowed, plus $10.00 and interest at 7%. See 
People v. Coleman, Supreme Court of Michigan, 59 N.W. 2d 276. 











208 THE BANKING LAW JOURNAL 


Bank Cashing Checks with Forged Indorse- 
ment Liable to “Transferee by Delivery” 
Rather Than Payee 


Plaintiff financed a cattle trader who, according to his cus- 
tomary practice, paid back the money he owed by delivering 
three unindorsed checks to the plaintiff. Plaintiff's bookkeeper 
stole the checks, forged the trader’s indorsement on them, and 
cashed them at defendant bank which was not the drawee of 
the checks. The court permitted the plaintiff to recover from 
the defendant bank on the theory that defendant had wrong- 
fully given plaintiff’s property to the bookkeeper. 

It should be noted that plaintiff did not base his suit on pro- 
visions of the Negotiable Instruments Law. He was not a 
holder in due course, but was rather a transferee or assignee by 
delivery. In answer to the bank’s objection that if plaintiff 
won this suit, the trader would nevertheless be able to collect 
again from the bank since he was actually the payee of the 
checks, the court pointed out that after delivery to plaintiff the 
trader had no further interest in the checks since under Okla- 
homa Law, where the holder of an instrument transfers it with- 
out indorsement the transfer “vests in the transferee such title 
as the transferrer had therein.” May v. City National Bank 


and Trust Company, Supreme Court of Oklahoma, 258 P.2d 
945. The opinion of the court is as follows: 


Syllabus by the Court 


1. Ifa check is paid by a bank other than the drawee bank, upon 
a forged or unauthorized indorsement, and is collected by it from the 
drawee, the payee or rightful owner of the check may recover the amount 
thereof from the bank, such right of the payee to recover being condi- 
tioned on the absence of any fault or laches, on his part, and upon the 
absence of a ratification of the indorsement by him. 

2. As against a demurrer, a petition must be liberally construed, 
and all its allegations taken as true and admitted, and if any fact pleaded 
entitles plaintiff to any relief, the demurrer should be overruled. 

3. The question of a plaintiff’s laches cannot be made the ground 
of a demurrer, unless the laches clearly appears from the face of the 
petition. 
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4. Where defendant demurs to plaintiff’s petition, and one of the 
grounds of such demurrer is misjoinder of causes of action, and the de- 
murrer is sustained; if the demurrer is sustained on the ground of mis- 
joinder of causes of action, it is the duty of the trial court to so state 
at the time, in order to afford plaintiff an opportunity to move to be 
allowed to file separate petitions, pursuant to the terms of 12 OS. 
1951 § 270. If the trial court makes no such statement, this court, in or- 
der to affirm the lower court, will not go to the length of assuming that 
the demurrer was sustained because of misjoinder of causes of action. 





Farmer & Kerr, Oklahoma City, for plaintiff in error. 


Tom W. Garrett, Garrett & Garrett, Oklahoma City, for defendant 
in error. 


WILLIAMS, J.—Parties are referred to herein as in the trial court. 


Plaintiff May sued defendant City National Bank and Trust Com- 
pany for about $6,000, alleging a set of facts substantially as follows: 

May was engaged in the livestock commission business in Oklahoma 
City; pursuant to a custom of the business, May furnished capital to 
one Jones, who was known in the business as a “clearee.” Jones used 
the capital to buy and sell cattle as an independent trader; he kept all 
profits and sustained all losses, paying May a commission per head for 
the use of the capital. On three dates named in the petition, Jones sold 
cattle to three individuals who gave him checks totaling about $6,000; 
the checks were made out to Jones. Jones (following a custom between 
him and May) delivered the checks to May’s office without indorsement 
to apply on his indebtedness to May; the checks were allegedly stolen 
by May’s bookkeeper, who, without authority, indorsed the name of 
Jones on the checks, added his own indorsement, cashed the checks at 
defendant City National Bank, and made off with the proceeds. These 
checks were drawn on banks at Vici, Oklahoma, Amarillo, Texas, and 
Clayton, New Mexico, and defendant City National was a “cashing” 
bank only. 

The petition also alleged that May was the true payee of the checks 
and that they were made out to Jones by mistake; however, this is a 
direct contradiction of the allegations summarized above; the contra- 
dictory allegations cannot under any theory be made compatible, and 
we hold that the petition pleads that the checks were correctly made 
out to Jones and were owned by him, and that he assigned or transferred 
them to May without indorsement. The same may be said of the alle- 
gations in the petition that Jones was acting as agent of May in accept- 
ing the checks, and that May was entitled, in the first instance, to the 
proceeds of the checks. 
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Defendant demurred to the petition; the demurrer was sustained. 
Plaintiff stood upon his petition, the cause was dismissed, and plaintiff 
has duly appealed to this court. 

In his brief, and in oral arguments before this court, plaintiff pro- 
ceeded under the theory that May was the “true payee” and the real 
party in interest and was therefore entitled to recover from defendant 
City National in a common-law action for conversion, and not under the 
provisions of the Negotiable Instruments Law, Title 48, O.S. 1951. As we 
have seen, the facts alleged in the petition, which we deem to be con- 
trolling over contrary averments therein, amount to a pleading that May 
was the owner and transferee or assignee by delivery of the checks. As 
such, he was not a holder in due course, since there was no indorsement 
by Jones. One who receives a check for value without indorsement takes 
whatever title the assignor had, and may sue on the check in his (as- 
signee’s) own name. Tom-Pah-Pe v. Roddy, 130 Okl. 54, 265 P. 128. 
The question then arises whether the payee or other owner of a check 
may maintain such an action as this against a bank which has cashed 
the check on a forged indorsement, where said bank is not the drawee 
bank. 

The question has heretofore been decided in favor of plaintiff in Bell- 
Wayland Co. v. Bank of Sugden, 95 Okl. 67, 218 P. 705. Therein the 
court said: 


“If a check is paid by a bank, other than the payee [sic.; un- 
doubtedly means drawee], upon a forged or unauthorized indorse- 
ment, and is collected by it from the drawee, the payee or rightful 
owner of the check may recover the amount thereof from the bank, 
such right of the payee to recover being conditioned on the absence 
of any fault or laches on his part, and upon the absence of a ratifica- 
tion of the indorsement by him.” 


In this case the court referred to Crisp v. State Bank of Rolla, 32 N. Dak. 
263, 155 N. W. 78, and said: 


‘ 


*, .. it was held that where a check sent by mail was intercepted 
on its way, and the indorsement of the payee forged thereon, and 
the check cashed by the intermediary bank, which in turn collected 
such check through its correspondent from the drawee, the payee of 
the check might recover of the intermediary bank in an action of 
trover for the conversion of such check.” 


Although this is apparently the only time this court has had occasion 
to pass upon the precise point here involved, this view is amply sup- 
ported by the rulings from the other jurisdictions, and is in accord with 
the weight of authority. See George v. Security Trust & Sav. Bank, 91 
Cal. App. 708, 267 P. 560; National Union Bank v. Miller Rubber Co., 
148 Md. 449, 129 A. 688; Charleston Paint Co. v. Exchange Banking & 
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Trust Co., 129 S. C. 290, 123 S. E. 830; Labor Bank & Trust Co. v. 
Adams, Tex. Civ. App., 23 S. W. 2d 814; California Stucco v. Marine 
National Bank, 148 Wash. 341, 268 P. 891, 67 A. L. R. 1531. Also see 
annotation in 67 A. L. R. 1535. 

In the case at bar, there is no contention that the petition alleges 
that either May or Jones ratified the forged indorsement by the book- 
keeper. 

Defendant presents six propositions to the general effect that the de- 
murrer was properly sustained. The first one is that “A demurrer ad- 
mits only facts well pleaded, and where conclusions are contrary to facts 
and exhibits in the petition, they are not admitted by special demurrer 
and do not aid petition to state a cause of action.” This argument chal- 
lenges the position of plaintiff that May was the “true payee” and 
original owner of the check. As we have shown above, this position of 
plaintiff is untenable, and the facts alleged in the petition show that May 
was the assignee by delivery, not the original owner or payee, of the 
checks. However, as such assignee, he has the right to maintain this 
action in his own name, Tom-Pah-Pe v. Roddy, supra, and the argument 
is therefore immaterial. 

Defendant’s second argument is that the real party in interest must 
be the sole owner of the cause of action, and plaintiff must allege facts 
upon which a judgment may be rendered barring all other parties. As 
we have heretofore shown, the petition alleges in effect that Jones as- 
signed the checks to May by delivery. It is elementary that the truth of 
this allegation is admitted for purposes of the demurrer; therefore, Jones, 
having so assigned them to May, cannot maintain an action upon them 
since May now has whatever title or interest Jones formerly had in the 
checks. See 48 O.S. 1951 § 100, which provides that where the holder 
of an instrument transfers it without indorsement, the transfer “vests in 
the transferee such title as the transferrer had therein.” 


The third proposition is that defendant owed plaintiff no duty, and 
that no breach of duty is shown. In this connection, we recall that this 
suit is based on the theory of conversion. The elements necessary to 
constitute a cause of action for conversion are considered generally in 53 
Am. Jur. pages 936 to 941. They include a description of the property 
involved, allegations as to interests in the property, the time and place 
of conversion, and the acts constituting conversion. See Pugh-Bishop 
Chevrolet Co. v. Duncan, 176 Okl. 310, 55 P. 2d 1003, the court’s syllabi 
1 and 2. As is shown below, no demand need be made. An examination 
of the pleadings in the case at bar show that all the elements of a cause 
of action for conversion are included, and this proposition is therefore 
inapplicable. See Bell-Wayland Co. v. Bank of Sugden, supra, wherein 
the court said: 


“, .. but these cases base the payee’s right of action not upon any 
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privity between him and the drawee, but upon the ground that his 

property has been wrongfully taken from him.” 

The duty not to convert the property or funds of another inheres in 
the fact of the ownership thereof in such other. 

Defendant’s fourth and fifth propositions concern misjoinder of causes 
of action and failure to make demand for return of the property. Since 
no authority of any kind is presented in support of these propositions, it 
is not deemed necessary to consider them here. However, assuming for 
the purposes of discussion only, and without deciding that plaintiff's 
three counts sued on herein were improperly joined (and any doubt as 
to whether allegations make pleadings demurrable for misjoinder should 
be resolved so as to sustain the pleadings, Meshek v. Cordes, 164 Okl. 
40, 22 P. 2d 921, attention is directed to Coody v. Coody, 39 Okl. 719, 
136 P. 754, 755, L. R. A. 1915 E, 465 wherein this court said, in interpret- 
ing R. L. 1910, sec. 4743, 12 O. S. 1951 § 270: 

“Had the court sustained them [meaning demurrers] upon the 
ground of misjoinder of causes of action, it would have been its duty 
to so state at the time in order to afford plaintiff an opportunity to 
move to be allowed to file separate petitions, each to include such of 
said causes of action as might have been joined, and had them each 
docketed pursuant to section 4743, Rev. Laws 1910.” 

We are not disposed to hold that the demurrer was properly sustained 
by the trial court upon the ground of misjoinder of causes of action in 
the absence of notice to plaintiff that such was the basis of the court’s 
ruling, and where plaintiff was afforded no opportunity to file and have 
docketed separate petitions embracing the several counts sued upon. In 
passing, we also note that according to 53 Am. Jr., Trover and Conver- 
sion, section 172, no demand is necessary in a case such as this. 

The last proposition is that plaintiff was guilty of laches and that at 
least one of the checks was barred by the statute of limitations, because 
it was cashed by the bookkeeper more than 2 years before the filing of 
this action. In connection with the bar of limitations, we note that the 
petition does not allege, and the record does not show, that the other 
checks were cashed more than 2 years before filing of suit. The following 
rule of law is therefore applicable: 


“As against a demurrer a petition must be liberally construed, 
and all its allegations taken as true and admitted, and if any fact 
stated entitles plaintiff to any relief, the demurrer should be over- 
ruled.” Cousins v. Wilson, 94 Okl. 29, 220 P. 923, 924. (Emphasis 
supplied.) 


As to the question of laches, the following is applicable: 


“The question of a plaintiff’s laches cannot be made the ground 
of demurrer, unless the laches clearly appears from the face of the 





THE BANKING LAW JOURNAL 213 


petition.” Fibikowski v. Fibikowski, 185 Okl. 520, 94 P. 2d 921, 922. 


Considering the petition in the light most favorable to plaintiff, we 
cannot say that the laches “clearly appears” on the face thereof. 

The judgment of the trial court is reversed, with directions to over- 
rule defendant’s demurrer to plaintiff’s petition as amended. 


HALLEY, C. J., JOHNSON, V. C. J., and CORN, DAVISON and 
O’NEAL, JJ., concur. 


ARNOLD, J., dissents. 





Mortgage on Listed and Enumerated 
Appliances Is Covered by Bulk 
Mortgage Act 


A month prior to an appliance dealer’s bankruptcy a bank 
took a new note from the dealer secured by a chattel mortgage 
covering about half the dealer’s stock. Similar arrangements 
had been made before and each time the old note was charged 
against the dealer’s checking account and the new note was 
credited to the same account. The trustee in bankruptcy 
claimed the last mortgage was invalid because at the time it 
was made no notice was given to creditors as required under 
the Bulk Mortgage Act. The court agreed with the trustee 
and held that the mortgage was invalid even though taken in 
good faith and even though the bank contended that the Bulk 
Mortgage Act did not apply since items covered by the mort- 
gage were not in bulk but rather were listed and enumerated. 
The court reasoned that when a mortgage covers a substantial 
part of the mortgagor’s stock it is a mortgage “in bulk.” Davis 
v. Lawrence-Cedarhurst Bank, United States Court of Ap- 
peals, Second Circuit, 204 F.2d 431. The opinion of the court 
is as follows: 


SWAN, C. J.—The decision of the district court, In re Arrow Home 
Appliances, 107 F.Supp. 914, held void as against the mortgagor’s trus- 
tee in bankruptcy a chattel mortgage executed by the bankrupt on Oc- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §876. 
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tober 29, 1951.1 The district court left undisturbed the referee’s finding 
that a payment of $230 received by the bank on November 30, 1951 
from the sale of one of the mortgaged articles was void as a preference. 
The mortgage was invalidated for failure to comply with section 230-a 
of the New York Lien Law, McK.Consol.Laws, c. 38, with respect to 
notice of creditors.2 The appellant contends that compliance was not 
required because the mortgage was not “upon a stock of merchandise in 
bulk or any part thereof.” 


The facts regarding the mortgage are not in dispute. The mortgagor 
was a retail dealer in home appliances such as washing machines, dryers, 
refrigerators and television sets. It conducted business at two stores, 
one in Cedarhurst, the other in Valley Stream. The mortgage secured 
the mortgagor’s demand note for $6,000 and covered 34 specifically de- 
scribed articles, some of which were located in one store and some in 
the other. The mortgaged articles constituted nearly one-half in quan- 
tity and in value of the entire stock of merchandise in both stores.2 The 
mortgage was the last of a series of mortgages, each of which took the 
place of the preceding one. In every case the prior note for $6,000 was 
charged against the mortgagor’s checking account in the bank, and the 
new note, $6,000 less discount, was credited to the same account. Both 
the referee and the district court exonerated the bank of any lack of 
good faith in accepting the mortgage of October 29, 1951. On that date 
the bank did not know and had no reason to know that the mortgagor 
was in financial difficulties. 


Quoting this court’s statement in In re Rosom Utilities, 2 Cir., 105 
F.2d 132, 134 that “The evil at which the section was aimed was the 
perpetration of a fraud on creditors by putting a bulk mortgage on a 
stock of goods or part of it and making off with the proceeds,” the ap- 


1 The petition in bankruptcy was filed December 6, 1951. 
2 Lien Law § 280-a. “Chattel mortgages on stocks of merchandise 
“Every mortgage or conveyance intended to operate as a mortgage upon a stock 

of merchandise in bulk or any part thereof, or upon merchandise and fixtures per- 
taining to the conduct of the business of the mortgagor, shall be void as against the 
creditors of the mortgagor, unless the mortgagor shall at least five days before the 
execution of such mortgage make a full and detailed inventory, showing the quantity 
and, so far as possible with the exercise of reasonable diligence, the cost price to the 
mortgagor of each article to be included in the mortgage; and unless the mortgagee 
demand and receive from the mortgagor a written list of names and addresses of the 
creditors of the mortgagor specifying the amount due or owing to each and certified 
by the mortgagor under oath to be a full, accurate and complete list of his creditors 
and of his indebtedness; and unless the mortgagee shall at least five days before the 
execution of such mortgage notify personally or by registered mail every creditor 
whose name and address is stated in such list, or of which he has knowledge, of the 
proposed mortgage and the terms and conditions thereof.” 

3 This statement is based as to quantity on the testimony of Mr. Sternin, vice-president 

of the bank. As to value it is based on the amount realized at the auction sale, plus the 

= = ggg representing three mortgaged appliances sold by the mortgagor before the 

ptcy. 
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pellant argues that the transaction now under review does not fall within 
the purpose of the statute and should not be condemned, because re- 
newal of the loan did not give the mortgagor any cash or property with 
which it could “make off”; it merely relieved the mortgagor of the ne- 
cessity of paying the prior $6,000 note, and thereby left its checking 
account unimpaired except for the deduction from the new note of a 
thirty day discount. But the statute does not declare a bulk mortgage 
void only if a fraud has in fact been perpetrated on creditors. It strikes 
down the mortgage, regardless of the good faith of the parties, unless the 
required notices have been given to creditors. As Professor Williston 
says in discussing Sales in Bulk, “The details of these statutes vary, 
... but [their] general purport . . . is that a sale by a dealer of his mer- 
chandise in bulk is . . . presumed to be fraudulent in the absence of 
certain formalities.” Hence it is immaterial that no actual fraud on 
creditors was intended or effected. 

We therefore turn to the vital problem whether the mortgage under 
attack was on “a stock of merchandise in bulk or any part thereof.” The 
appellant relies on definitions which declare that “bulk” refers only to 
merchandise which is neither counted, weighed nor measured.® It argues 
that its mortgage falls outside such definition because the mortgaged 
articles were separated, counted and identified by the trade name of 
the article or the name of the manufacturer, the model number and the 
serial number where required. If such listing could avoid the impact of 
the Bulk Mortgage Act or the Bulk Sales Act, it would easily be possible 
for a retail dealer to dispose of his entire stock of merchandise without 
the giving of the notices which the statutes require for the protection of 
creditors. Sternberg v. Rubenstein, 279 App.Div. 30, 108 N.Y.S.2d 218, 
expressly disapproved the definition of “in bulk” in Feldstein v. Fusco 
(note 5 supra), as too narrow to be applied generally. We believe the 
Sternberg case represents the correct interpretation of the statute and 





4 Williston Sales, Rev.Ed., Vol. 3, par. 643. The appellant concedes that cases construing 
the Bulk Sales Act (N. Y. Personal Property Law, § 44) are apposite to the Bulk Mort- 
gage Act. See In re Saraw, 2 Cir., 91 F.2d 957. 

5 See “Bulk” in Black’s Law Dictionary and 1 Bouvier’s Law Dictionary, Rawle’s Third 
Revision, 408; Feldstein v. Fusco, 205 App.Div. 806, 809, 201 N.Y.S. 4, reversed on an- 
other ground, 238 N.Y. 58, 143 N.E. 790. Cf. Mott v. Reeves, 125 Misc. 511, 516, 211 
N.YS. 375, affirmed 217 App.Div 718, 215 N.Y.S. 889, affirmed 246 N.Y. 567, 159 NE. 
654. As to mortgages by dealers in automobiles, cf. Lien Law, § 230-c. 

6 See also Jubas v. Sampsell, 9 Cir., 185 F.2d 333; Irving Trust Co. v. Rosenwasser, 
D.C.N.Y., 5 F.Supp. 1016; In re Weinstein, D.C.N.Y., 40 F.Supp. 798. 
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think it decisive of the case at bar. When the mortgage covers a sub- 
stantial part, in quantity and value, of the mortgagor’s stock of mer- 
chandise, we cannot doubt that it is a mortgage “in bulk.” To hold 
otherwise would create a significant loophole in the operation of the 
Act. Devices other than chattel mortgages, such as purchase money 
mortgages, conditional sales and trust receipts, are adequate to the 
business need without the risk, inherent in the kind of transaction here 
involved, of defrauding creditors. 

Invalidation of the mortgage also compels affirmance of the order 
holding the $230 payment a voidable preference, since there has been 
shown no reason to upset the finding that the Bank knew of the bank- 
rupt’s financial difficulties when it accepted this payment. 


Order affirmed. 





FRB INTERPRETATION OF INVESTMENT POWER OF 
NATIONAL BANKS 


The Board of Governors of the Federal Reserve System has issued 
an interpretation of Regulation F which prevents national banks from 
investing trust funds in a common trust fund in excess of 10% of the 
value of the assets of the fund or $100,000 whichever is less. The Board 
has concluded that the calculation of any additional amount to be in- 
vested in a common trust fund shall be based on the actual amount 
rather than the present market value of the funds already invested. See 
Interpretation, 18 F.R. 7189. 








BANKING BRIEFS 





ILLEGAL ORAL AGREEMENT CANNOT ALTER TERMS OF 
NOTE OR GUARANTY 


A corporation gave plaintiff its note for $7,000, payment of which 
was guaranteed by individual defendants who declared that the note 
had been discharged at maturity by payment of $500. They maintained 
also as a defense to payment of the full amount that at the time of 
delivery of the note and guaranty there had been an illegal oral side 
agreement that they would be liable only for the amount of loss plaintiff 
incurred after writing the whole note off as a bad debt and taking a tax 
deduction for it. The court refused defendants’ claims. The $500 pay- 
ment could not discharge the $7,000 note and the defense that there was 
an illegal side agreement was inadmissible in evidence to vary the terms 
of the note or the guaranty agreement. See J. D. Spencer Co., Ltd. v. 
New York Review, Inc. et al., Supreme Court of New York, Appellate 
Division, First Department, 122 N.Y.S.2d 161. 


BAR ASSOCIATION PRESSING CASE AGAINST BANK 


In what has been termed a surprise move, the Bar Association of 
Arkansas has filed notice of appeal from the decision reported in the 
Banking Brief section of the December 1953 Banx1ine Law Journat. Al- 
though the decision of the Arkansas court favored the Bar Association’s 
claim that certain practices of a bank constituted the illegal practice of 
law, the Association will appeal on grounds that the opinion of the court 
did not go far enough in restraining the bank’s activities in this field. 
See Bar Association of Arkansas v. Union National Bank of Little Rock, 
70 B.L.J. 707. 


SAVINGS BONDS CANNOT BE TRANSFERRED SOLELY BY 
CONTRACT OR WILL 


An Alabama court has ruled that where decedent had given various 
United States Savings Bonds, Series E to his wife in exchange for her 
promise to marry him and where in addition he had left all his property 
to the wife by will, the registered co-owner of the bonds which had never 
been put in the name of the wife was entitled to recover the bonds from 
her. See In re Little, Alabama Supreme Court, October 29, 1953. 
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BANK CANNOT PROTECT ITSELF BY TERMS OF 
STOP ORDER REQUEST 


The Pennsylvania Supreme Court has reversed the intermediate 
court decision in Thomas v. First National Bank of Scranton reported 
at 70 B.LJ. 444 (August 1953) and ruled that the liability of a bank 
to its depositor could’ not be avoided when the bank paid a check on 
which a stop order had been placed, even though the terms of the order 
which the depositor signed specified that the bank would not be re- 
sponsible if the check were paid through “inadvertence, accident or over- 
sight.” For a recent article concerning bank liability on stop payment 
orders see 71 B.L.J.1. (January 1954). 


LACK OF CONSIDERATION NO DEFENSE AGAINST HOLDER 
IN DUE COURSE 


A bought a car from plaintiff and after delaying payment for some 
time gave plaintiff a check which had been drawn by defendant to the 
order of A who endorsed it to plaintiff. When plaintiff tried to have the 
check collected, he found payment had been stopped because A had not 
kept his promise to reimburse defendant for writing the check. When 
plaintiff, as a holder in due course, sued the defendant as maker, the 
court held that it was no defense for defendant to say he had not re- 
ceived consideration for writing the check. The Negotiable Instrument 
Law provides that absence of consideration is not a defense against a 
holder in due course. See Cleveland v. Oakwood Sales & Service, Inc. 
Supreme Court of Rhode Island, 98 A.2d 845. 


AUTOMOBILE TRAILERS NOT ASSESSABLE AS REALTY 


For bankers who take chattel mortgages on automobile trailers, a 
Pennsylvania decision is of importance. It sets forth that such trailers 
are not assessable as realty against the owner of a trailer park who only 
rented space to the owners of the trailers. The court noted, however, 
that the trailers could be taxed as personal property of the owners. See 
Streyle v. Board of Property Assessment, Appeals and Review, Allegheny 
County. 98 A.2d 410. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and cerporate fiduciaries 





National Bank Can Be Ancillary Administrator in Other State 





Estate of Armijo; Hubbell v. First National Bank of Elgin, Dlinois, New 
Mexico Supreme Court, October 1953 


A national bank domiciled and having its principal place of business 
in Illinois had been permitted to qualify as the ancillary administrator 
of an estate in New Mexico and its qualification has been approved by 
the New Mexico Supreme Court. Fundamental to the court’s decision 
was a finding that ancillary administration was not “doing business” in 
violation of New Mexico statutes covering foreign corporations. 

The court pointed out in its decision that this was a question of first 
impression in New Mexico as well as in any other jurisdiction. Its 
reasoning was that Section 11(k) of the Federal Reserve Act expressly 
authorizes national banks to act as fiduciaries. In addition, 1921 Federal 
Reserve Bulletin p. 816 indicates that there is no provision in either the 
Federal Reserve Act or the National Bank Act limiting national banks 
with fiduciary powers to operation within the confines of the states 
where they are located. On this basis and since neither Illinois nor New 
Mexico law prohibited the Illinois national bank from acting in 
New Mexico and since an Illinois state bank could have acted in such 
a foreign fiduciary capacity, there was no reason the Illinois national 
bank could not operate in New Mexico as ancillary administrator. 


Implied Trust Created of Half of Decedent’s Property 





Joseph v. Citizens and Southern National Bank, Georgia Supreme Court, 
October 14, 1953 


Decedent and his wife were equal partners in a business for which 
she had furnished the initial capital. The business property although 
in his name alone was considered by both of them to be jointly owned. 
Under these circumstances a court has ruled that an implied trust is 
created of one-half of decedent’s property which was acquired through 
the business. It was pointed out that decedent never denied his wife’s 
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interest during his lifetime. Also the court found that the wife’s ac- 
ceptance of the residuary estate was not a waiver of her claim for the 
business property. 


Certain Stock Dividends to Be Treated As Income 





Uniform Principal and Income Act—Section 5 


It is of interest to bankers and corporate fiduciaries to note that 
under Section 5 of the Uniform Principal and Income Act which had 
been adopted in twenty-one states (see 70 B.L.J 353, June 1953) divi- 
dends of stock of other than the issuing corporation are to be awarded 
to income rather than principal. 


Extra Compensation Awarded to Corporate Trustce 





McLean v. American Security & Trust Co., United States District Court, 
113 F. Supp. 427 


The trustee of a certain estate recently sold a trust asset, the Cin- 
cinnati Enquirer, for $7,600,000 without a broker’s commission being 
paid. The trustee then petitioned the court for allowance of compensa- 
tion for its services in arranging the sale. The court awarded the fees 
as requested, $150,000, even though the trust had not yet ended. Al- 


lowance for compensation for unusual services to a trust may be made 
at the court’s discretion. 


Trusiees Permitted to Contact Beneficiary 





Estate of Kessler, California District Court of Appeal, 120 Adv. Cal. 
App. Rpts. 465 


An appellate court in California has reversed a lower court ruling 
which denied trustees, who were the trust beneficiary’s grandparents, 
permission to see the beneficiary. The appellate court reasoned that 
visits to the beneficiary would in no way interfere with the father’s cus- 
tody of the child and that contact with the child was the only way the 
trustees could exercise their discretion in applying trust income and 
principal for the grandchild’s maintenance, support and education as 
directed by the terms of decedent’s will. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Unusual Service Rendered by Trust Company 





Estate of Woodward, Monroe County New York, Surrogate’s Court, 
July 24, 1953 


Decedent, a wealthy man, left New York because of matrimonial 
difficulties and because he avowedly did not like New York court de- 
cisions or New York lawyers’ fees. He moved to Nevada partially 
because that state had no income tax. Later his health forced him to 
vacation at various places in the south, particularly in West Virginia 
where he stayed at a hotel for two years. He returned briefly to New 
York and arranged to have his securities kept by a Rochester trust Com- 
pany under an agency agreement. Several years later he died while 
on another temporary visit to New York. In dismissing claims for estate 
taxes by both New York and West Virginia, the court ruled that neither 
tax claim was valid since executors for the estate had clearly proved 
decedent was domiciled in Nevada at the time of his death. 


It is important to note in this case the service rendered by the trust 
company. Although decedent wanted to keep his domicile in Nevada 
he wanted the Security Trust Company of Rochester, N. Y., in which 
he had great confidence, to administer his estate. Therefore he was 
advised to deposit most of his securities in their vaults. This conferred 
jurisdiction on the surrogate which permitted the trust company to 
act as executor without subjecting decedent’s estate to a New York 
estate tax. 


State May Not Discriminate in Taxing National Bank 





Commonwealth v. Mellon National Bank and Trust Co., Supreme Court of 
Pennsylvania, 98 A.2d 168 - 


At one time a United States Supreme Court case had required Penn- 
sylvania to lower its tax on trust companies located in the state but 
there was no similar lowering of the tax on national Banks. When a 
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national bank in the state was taxed it sought to have the tax declared 
illegal. The bank contended that by taxing national banks at a higher 
rate than trust companies the state was violating Section 5219 of the 
Revised Statutes of the United States which provide that “(b) In the 
case of a tax on said shares the tax imposed shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such State coming into competition with the business 
of national banks.” The court ruled in favor of the bank on grounds 
that the state bank tax was discriminatory. It was shown that for the 
year in question a trust company with almost three times the capital 
of the defendant bank had paid about half as much tax and at almost 
one-fifth the effective rate. 


Trust Rather Than Creator of the Trust Held Taxable on Income 





Woffard v. Commissioner of Internal Revenue, United States Court of 
Appeals, Fifth Circuit, 70 F.2d 749 


Taxpayer and his wife created a trust for their daughter and made 
themselves trustees. The principal of the trust was an undivided one- 
third interest in a hotel which had been built and owned by taxpayer 
and his wife. In reversing the Tax Court, the Court of Appeals held 
that the income from the one-third trust interest in the hotel was taxable 
to the trust rather than to the taxpayer and his wife even though it was 
not entirely clear whether or not the trust was a partner in the 
arrangement. 


Supreme Court Denies Relief 





The Supreme Court of the United States had denied permission for 
a rehearing of the Collector of Internal Revenue v. Estate of Bohnen 
reported at 70 B. L. J. 411, July 1953 and has denied certiorari in the 
case of the Commissioner of Internal Revenue v. Estate of Dwight re- 
ported at 70 B. L. J. 712, December, 1953. In the former case the court 
had ruled that certain insurance policies were not includible in a de- 
cedent’s gross estate because she had retained no incidents of ownership. 
In the later case the lower court had held that since decedent received 
benefit from two trusts which were for the support of his wife the principal 
of the two trusts were includible in his gross estate under I.R.C. 


§ 811 (c) (1) (B). 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Investment Outlook 


ISCUSSING “Savings, Invest- 
ments and Interest Rates,” 
Roy L. Reierson, vice-president of 
the Bankers Trust Company of 
New York, observes that a review 
of current conditions and prospects 
suggests the following general con- 
clusions for 1954: 


1. It seems unlikely that we will 
experience a repetition of the great 
shifts in market psychology and 
market appraisals that were ex- 
perienced last year. 

2. A continuing high level of 
funds will be accumulating with 
saving institutions, although it may 
be slightly below 1953 performance. 

8. Demands for _ investment 
funds, however, are expected to de- 
cline somewhat more than new 
savings this year. Only state and 
local governments are expected to 
equal or exceed their 1953 borrow- 
ings. The growth in mortgage debt 
outstanding will continue large, al- 
though likely to be somewhat less 
than in any of the past four years; 
a reduction in housing starts and 
the rising amortization of existing 
mortgage debt will retard the in- 
crease. The Treasury’s new money 
requirements are likely to be no 
larger than they were last year, 
while new issues of corporate bonds 
and stocks may be significantly 
lower. 

4. It is probable, therefore, that 
underlying economic pressures will 
operate in the direction of some 


further easing of bond yields. 
Nevertheless, this trend is likely to 
be restrained since it has been an- 
ticipated by the strength in the 
bond market during recent months. 
In addition, there is the prospect 
of some long-term Treasury financ- 
ing. 

5. Pursuit of an aggressive 
“cheap money” policy does not 
necessarily follow from the reduc- 
tion in the rediscount rate. But 
until there is an upturn in business 
activity, both economic conditions 
and credit policy will tend to sup- 
port continued ease in the money 
market. 

6. A significant further deteriora- 
tion in economic conditions would 
be reflected in additional down- 
ward pressure on interest rates. 
While this would result from re- 
duced demands for investment 
funds, it would also follow because 
of the implications of such develop- 
ments for credit and debt manage- 
ment policies. 

In appraising the outlook for in- 
vestment outlets, flow of invest- 
ment funds and interest rates, Mr. 
Reierson proceeds on the premise 
that a genuine reversal of the busi- 
ness trend is not likely before the 
latter part of 1954, at the earliest. 


Business Outlook 

Prognoses on the trend of busi- 
ness have again been ventured by 
a number of leading authorities. 
Recent forecasts have generally 
been on the optimistic side. 
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“Business in Brief,” the quarterly 
publication of the Economic Re- 
search Department of the Chase 
National Bank of New York, notes 
that “The case for optimism on the 
business outlook for 1954 is rein- 
forced by strong growth trends in 
fundamental factors affecting our 
economy.” It is pointed out that 
the amazing postwar population 
upsurge is still continuing; that the 
phenomenal growth in income and 
the equally striking shifts in its 
distribution have created a vast 
new middle-income market. 

The Chase report also calls at- 
tention to the fact that the current 
volume of construction is below its 
past relationship to population 
and national income; that business 
investment in new equipment— 
while high—does not seem exces- 
sive in relation to today’s needs; 
finally, that in addition to these 
growth trends, the Government is 
in a far better position to help com- 
bat a business downturn than in 
the past. 
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Harvard University anticipates 
that the recession will be relatively 
short and mild. He holds to the 
opinion that the bottom of the re- 
cession will come around June or 
July, and that the latter half of 
this year will be a period of ex- 
pansion rather than contraction. 
But it is obvious, he adds, that the 
depth and duration of the down- 
swing in business activity will de- 
pend, in considerable measure, 
upon Government policies. His 
views, he cautions, are based upon 
“guesses about government poli- 
cies.” Limiting the decline in busi- 
ness, he remarks, will probably 
require more vigorous anti-contrac- 
tion policies than the Government 
has thus far pursued. However, 
should more vigorous policies be 
required, he believes their need will 
be quickly foreseen and the neces- 
sary changes in policy will be made. 


Professor Slichter’s belief that a 
revival of business activity will be- 
gin about the middle of the year is 
based on the premise that a con- 
tinuation of the contraction will 
impel the adoption of active 
counter-measures by the Govern- 
ment.- Nevertheless, he feels that 
there is a good possibility that con- 
traction will be halted by mid-year 
without any important special aid 
from the government. In this con- 
nection, he points to the probabili- 
ty that the reduction in business 
inventories now in process will not 
last beyond the middle of the year. 
He calls attention to the fact that 
inventories were not particularly 
high at the peak of the boom; that 
considering the prospect that total 
expenditures on consumption will 
hold steady—or, at least, not ex- 
perience more than a slight decline 
—no prolonged reduction in inven- 
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tories is in prospect. Obviously, an 
end to the reduction in inventories 


would increase the current demand It’s ready 


for goods. 

Another probable development 
is a halt in the reduction of short- 
term consumer indebtedness. The 
reduction in consumer debts is 
likely to cease by mid-year. Thus, 
debt reduction would be removed 
as a deflationary influence and 
would also tend to increase the cur- 
rent demand for goods. 

A third probable development, 
comments Professor Slichter, is 
that Congress will adopt President a 
Eisenhower’s recommendation that ment, officers, directors, 
the Old Age and Survivors’ In- correspondents, _ transit 
surance Scheme be liberalized. This number, check routing 
would result in moderately larger symbol, phone number 
pension payments before the end and other pertinent 
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the demand for consumer goods. banks everywhere. Also, 
The fourth probable develop- listings of Investment 
ment is that individuals can be Dealers and Insurance 
ded to spend a larger pro- agin Ny 
persua P ger p the United States and 


portion of their incomes, after Conoiie. 
taxes, on consumer goods. During 
the last several years, individuals 
have spent 92.5 per cent of after- ORDER TODAY 
tax income on consumption. This 
spending rate, states Professor 
Slichter, is low by past standards. O March ‘54 issue only $27.50 
It may be possible, he continues, (Includes 6 months’ Revision Service) 
for business to persuade consumers 
to spend about 95 _ cent . their O March issue yearly, 
incomes on consumption. An in- 

crease of 2% per cent, he com- syoum coun mated 
ments, would raise the market for 
consumer goods by over $6 billion 
a year. 

Although Professor Slichter be- 
lieves that the contraction will not 
feed on itself to any great extent 130 Fourth Avenue North 
and will not persist for long, there 
is enough uncertainty about its 
length and depth to justify a more 
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active attack on the recession than 
the Government is now making. 
The most appropriate weapon to 
use, he contends, would be cuts in 
excise taxes. 

Professor Marcus Nadler of New 
York University is of the opinion 
that 1954 will go down in history 
as one of our best postwar years, 
although business activity may be 
somewhat lower than it was last 
year. This forecast is based on a 
number of factors. First and fore- 
most is the tremendous pent-up 
demand for public works. In order 
to meet our transportation de- 
ficiencies, about $40 billion will 
have to be spent. Increasing popu- 
lation and lower money rates will 
serve to stimulate this construction. 

While Federal expenditures will 
be smaller, Professor Nadler ex- 
pects that expenditures by state 
governments, local governments 
and public authorities will be more 
than sufficient to compensate for 
the decline in the Federal area and 
that, in all probability, total gov- 
ernmental expenditures will be at 
least as large as in 1953. The con- 
struction industry is also expected 
to maintain a high level of activity. 
Construction awards, he points 
out, were higher in the last four 
months of 1953 than in the similar 
period, 1952. Construction awards, 
of course, mean construction in the 
future, and the impact of low 
money rates will probably further 





stimulate the construction in- 
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This year, Professor Nadler de- 
clares, will witness a continuation 
of the rolling readjustment which 
set in at the end of 1948, which was 
temporarily interrupted by the 
effects of the Korean war. The re- 
adjustment during the first half of 
this year, in his opinion, will be 
felt by the durable consumer’s 
goods industries, which are under- 
going their first transition from a 
seller’s to a buyer’s market. He 
also observes that liquid savings in 
the hands of the people are large 
and that a material decline in dis- 
posable income is not likely to 
occur. Therefore, he concludes, a 
substantial decline in business ac- 
tivity is not likely, although com- 
petition may be very keen. 

A more cautious forecast, how- 
ever, emanates from Edwin G. 
Nourse, former Chairman of the 
Council of Economic Advisers. The 
history of business fluctuations, he 
states, suggests that quick re- 
coveries occur only when the na- 
ture of the difficulty is a money 
panic or an inventory crisis. The 
present situation, he observes, is 
neither. It seems to Dr. Nourse 
that it would be “sounder reason- 
ing to fix attention on the longer- 
run ‘adjustment’ between produc- 
tive capacities and price-income 
relationships that have, during the 
past fifteen years been made under 
conditions of war and preparedness 
and that now have to be stabilized 
on a more permanent basis to what- 
ever conditions emerge. .. .” 

Our major concern during 1954, 
declares Dr. Nourse, should be to 
keep the recessionary tendencies 
from snowballing into unmanage- 
able recession. “Working out a 


practical non-boom way of life 
seems to me to be the first step in 
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this direction. If we can get our 
feet steadily in that path by the 
second half of 1955 or the first half 
of 1956, I think we shall be doing 
very well.” 

According to Dr. Nourse, the 
Administration has been consist- 
ently over-bidding its hand in its 
repeated assurances that a real re- 
cession will not happen because the 
Government will not let it. This 
procedure has a certain advantage 
in reassuring the business public 
and guarding against premature or 
exaggerated fear that could cause 
a widespread stampede to the 
storm cellar. On the other hand, 
it encourages everyone to run to 
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Washington with demands for spe- 
cial aid. 

Dr. Nourse does not believe in 
the inevitability of cycles in which 
the “busts” must be as deep as the 
“booms” are high. However, limit- 
ing the proportions of the contrac- 
tion to merely the extent of the 
excesses or distortions of the boom 
period requires the following ac- 
complishment. The period of re- 
adjustment must be used to “cor- 
rect capacities and capitalizations, 
to balance credit structures and 
earning powers, and to bring prices 
into line with wages and other ser- 
vices of income at full volume of 
output.” 
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Write for our 


new catalogue 


of banking books to help you 


in your practical work .. . 


BANKERS 


PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 








The 12 titles — 


- How Te Succeed In Banking As 
A Career. 
Employee Opportunities In Pub- 
lic Relations. 


How Te Discuss Banking In 
Public. 


Bank Employee's Quiz Book. 


. Correspondent Banking Is im 
portant Te Every Employee. 


. Deposit Proof. 

. Bookkeeping And Transit Work. 

Safe Deposit. 

. The Bank Teller — His Work And 
Opportunities. 


. Bank Credit—its Basic Principles. 
. Securities and Investments. 
Advertising And Publicity. 


Now Ready— 


the complete, 


new Bank 


Employee's 


Library 


Ir you will sign and return to us the order form below we 
will be glad to send you on approval without obligation a 
complete set of the recently published BANK EMPLOYEES 
LIBRARY by John Y. Beaty for 24 years editor of Bankers 
Monthly. 


This series was written not only to inform bank employees 
about the technical aspects of their jobs but particularly to 
impress upon them the importance and dignity of banking 
as a profession and of the opportunities which it offers for a 
useful and rewarding career. 


Each book inspires the employee to do his best, not pri- 
marily for the benefit of the bank, but for his own personal 
benefit. He is made to feel that everything he does which 
benefits his institution is sure to improve his standing in the 
community—to make his friends look up to him—his parents 
be proud of him. 
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“Wise public debt management 


with its goal of sound money 


is of prime concern 


to every American.” 


MUNDY I. PEALE 


President, 
Republic Aviation Corporation 









“Regular purchase of U. S. Savings Bonds contributes importantly to 
the achievement of this objective and, at the same time, helps assure our 
future security, individually and as a nation. We at Republic Aviation 
feel a deep sense of pride in the knowledge that 94% of all our employ- 
ees became investors as a result of our most recent campaign and that 
$631,000 in bonds are purchased each month on our automatic Payroll 


Savings Plan.” 


Perhaps the importance of U. S. Sav- 
ings Bonds and the Payroll Savings 
Plan as factors in wise debt manage- 
ment and the achievement of sound 
money may not have occurred to you. 


e For every dollar of public debt held 
by a commercial bank, about five new 
dollars may be created in the form of 
credit. Obviously, the larger the amount 
of the public debt held by individuals, 
the greater the check on inflationary 
tendencies. 


e At the end of 1953, the cash value of 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 
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Series E and H Bonds held by individu- 
als was more than 36 billion dollars. 

e Sales of E and H Bonds in 1953— 
23% higher than in 1952 — provided 
cash for all E and H Bond maturities 
and redemptions and still left over 
$210,000,000 net for the reduction of 
bank-held debt. 

Wire, phone or write to Savings Bond 
Division, U. S. Treasury Department, 
Washington, D.C. You'll get all the help 
you need to build up or install a Payroll 
Savings Plan that will reflect your com- 
pany and its interest in America. 




















Fingers to hold 


Who wants to walk alone when Daddy’s hand is there to 


hold? Makes a girl feel the same size as everybody. 

That’s the way all little girls and boys need to feel— 
safe in a world of love where they can grow without 
fear. That’s where the security we need begins— 
for every one of us. 





To build security for those we love—that is our common 


dream—a dream that can come true only in a country 
like America where every man and woman is free to 
work for it. 

It is by taking care of our own that we also make 
America strong. For the strength of our country is 
simply the strength of each secure home joined to 
the security of another. 


Saving for security is easy! Here’s 
a savings system that really works 
—the Payroll Savings Plan for in- 
vesting in United States Savings 
Bonds. 


Ge to your company’s pay office, 
choose the amount you want to save. 
That money will be set aside for you 
before you even draw your pay. And 
invested in Bonds which are turned 
over to you. 


If you can save only $3.75 a week 
on the Plan, in 9 years and 8 months 
you will have $2,137.30. For your 
sake, and your family’s, too, how 
about signing up today? Or join the 
Bond-A-Month Plan where you bank, 
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